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THE TRIAL 



OF OLIVER BOND FOR HIGH TRRASOX. 



OYER AND TERMINER. 



AT a court of oyer and terminer and general gaol delivery, 
consisting of the Right Hon. Lord Carleton, Hon. Mr. Jus- 
tice Chamberlaine, H0Y1. Mr. Baron George, Hon. Mr. Jus* 
tice Crookshank, and the Hon. Mr. Justice Day, held for 
the county of the city of Dublin, Oliver Bond, of Dublin, 
merchant, was arraigned and tried on an indictment,, of which 
the following is an abstract: 

First count— That Oliver Bond, not regarding his alle- 
giance, falsely, wickedly, and traitorously did compass and 
imagine the king, off and from his royal state, crown and, 
government of this his kingdom of Ireland, to depose and 
deprive, and the said king to kill, put to death and murder. 

Overt ac/a— That the said Bond, in order to effect the said 
evil purpose, did conspire together, and meet with divers 
other false traitors, Sec. 2. That he did with other traitors 
meet and make resolutions for the purpose of procuring 
arms, ammunition, Sec. 3. That he did meet and conspire 
with others to overturn the government, &c. 4. That he di£ 
with divers others meet and assemble together to raise re- 
bellion, and to procure arms to assist in said rebellion. 5* 
That he did persuade and cause one Thomas Reynolds to 
become a colonel in the county of Kildare, for the purpose 
of aiding in said rebellion. 6. That he administered the 
United Irishmen's oath to the said Thomas Reynolds, &c. * 

Second conn/— That the said Oliver Bond, with intent to 
Vol. If. A 
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2 BOND'S TRIAL. 

subvert the government and constitution, unlawfully and 
traitorously was adhering to, aiding and comforting the per- 
sons exercising the powers of government in France, and 
the men of France under the government of the said per- 
sons, then being enemies of the king. 

Thcf same overt acts were laid in support of this count as 
of the first. 

Mr. Attorney-General, on the part of the crown, opened 
the case to the court and jury. He observed, that he never, 
in any moment of his life, had risen under impressions of 
more seiemn feeling, or on an occasion the importance of 
which claimed more exertion on his part, or attention from 
the public. " On the very night (said he) that Lord Moira, 
with a degree of captivating eloquence, for which that noble- 
man is distinguished, was arguing with the lords of Ireland, 
where he had been so long a stranger, and respecting which 
he had obtained very bad intelligence indeed, for I cannot 
suppose his lordship guilty of deliberate misstatement-- on 
that very night when he was endeavouring ta show that there 
were no traitors in Ireland, that the innocent were accused, 
the accusers were guilty; conspirators, in the same capital, 
were, by a formal resolution, giving the lie to what this able, 
eloquent, and popular character was urging in parliament/ 9 
He then proceeded to state what he had been instructed to 
say would turn out in evidence, and concluded with some 
remarks as to the manner in which the treasons of which the 
prisoner was charged had originated out of the French re* 
volution, the evils and destructive tendency of which were in- 
calculable* 

EVIDENCE OK THE PART OF THE CROWN. 

Thomas Reynolds,* being sworn, said, that in February, 

* As the trials oi' W. Byrne and O. Bowl were so very much alike,. we 
have omitted the former, who was condemned and immediately executed. 
The evidence of the arch-traitor Reynolds is nearly similar^ both die trials ; 
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J 797, he was made a United Irishman, by Oliver Bond, at 
the Brazen-Head in Bridge-street, Dublin. That he was 
well acquainted with Bond, and has conversed with him on 
political affairs frequently-~that the object of the society catt- 
ed United Irishmen, was to overturn the existing consti- 
tution, and to establish in its stead a republican form of 
government — that the society was spread over the whole 
kingdom— that it was divided into provincial, county and baro- 
nial assemblies, which last, when too large, were again divided 
into districts — that the districts and baronies sent represen- 
tatives to the county, which sent- delegates to the provincial 
meetings—- that Lord Edward Fitzgerald wished this depo- 
nent to become a delegate for the county of Kiidare— that 
Bond renewed the request of Lord Edward, and also pressed 
this deponent to become a colonel for the barony of Kiltea* 
Bond said, that every man who wished well to the cause 
ought to step forward as a delegate. This deponent attend- 
ed a meeting at the 19-mile house, where he and every 
other member took an oath of secrecy-— there was then an 
election of delegates to serve three months. Michael Rey- 
nolds, who was present at that meeting, said there was to be 
a meeting on the Monday following at Bond's, and told this 
deponent to ask for M'Cann, or Ivers, from Carlow, and he 
would be admitted ; Which meeting this deponent could not 
attend, owing to its being so far off. When he went to 
Dublin, M'Cann refused to tell him when the next meeting 
would be at Bond's, as he had not his returns with him, and 
accordingly he went to the country to procure them. 

This deponent dined at Sir Duke Giffard's at Castle Jor- 
dan, in company with Mr. Cope, Captain Fitzgerald, Lord 
Wycombe, Mr. Maxwell and Sir Duke. There was some 

weonjy learn in Byrne's, "that if he, Reynolds, could come on terms, he 
would furnish government with proofs of the conspiracy, and disclose the 
whole of the transaction. Mr. Cope said, that such a man should be grati- 
fied to his wish, if a thousand a year and a seat in parliament would content 
him ! 
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conversation on the current politics of the times, and the af- 
fairs of the United Irishmen. The next day, this deponent 
returned to Dublin in a chaise with Mr. Cope, who, resuming 
the conversation of the preceding day, lamented very much 
the injurious tendency of the United Irishmen. This depo- 
nent told Mr. Cope that he had a friend who was of that 
■fraternity, whom he would endeavour to persuade to give 
information to government, to atone for the crime he. had 
committed, by his having joined them; to which Mr. Cope 
replied, that such a man ought to be considered the Sa- 
viour of his country. This deponent said, if his friend did 
come forward, it would be merely to satisfy his own mind ; 
that he would call on Mr. Cope in a day or two, and in the 
interval, see his friend and speak with him. Mr. Cope 
saidr such a man ought to be gratified with a thousand or 
fifteen hundred a year, and a seat in parliament. This de- 
ponent said he mistook him; his friend only wanted to be 
reimbursed his expenses, as it was necessary that he should 
leave the kingdom for a little time, and to stipulate that he 
-was not to give evidence against United Irishmen, and the 
channel whence the information came was to be kept secret. 
Mr. Cope bid this deponent mention any sum and he would 
agree to it. This deponent said, his friend's expenses might 
amount to 500 guineas, and desired he might be at liberty 
to draw on him for that sum. Mr. Cope agreed to every 
thing, and this deponent then gave all the information in his 
power, and told of the meeting at Bond's on the 12th of 
March, &c. On the Saturday previous to the meeting, this 
deponent saw M ( Cann at Bond's house, and showed him his 
returns, whereupon M'Cann told him the meeting was to be 
at Bond's on the Monday following, and to ask for M'Cann, 
or Ivers, of Carlow, and he would be admitted. This depo- 
nent went immediately, and informed Mr. Cope of all that 
had passed, which he promised to keep secret. This depo- 
nent did not attend the meeting. 

On Sunday, this deponent called at Leinster House, and 
saw Lord Edward Fitzgerald, who showed him a paper from 
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Captain Saurin, of the lawyers' corps, of orders to that 
corps, statifigy in case of any tumult to repair to Smithfield, 
and be furnished with ball-cartridges, and, in a note, to 
" keep their orders secret." After Lord Edward read the 
paper, he said he thought that government intended to 
arcest him, and that he would go off to France, to hasten 
an invasion of this country, and to send frigates*, as he had 
interest with one of the French ministers ; said he did not 
approve of a general invasion at first, and remarked, that if 
any accident happened to overturn it, it would totally destroy 
the business both here and in France. He said he thought 
Wexford ah unprotected place, and would answer for a rally- 
ing point against the country, and if it were committed to 
him, he would engage it would answer. After this, Lord 
Edward paced the room a while, and then said, " It is im- 
possible, government cannot be informed, no, it is impossible 
—government can never be able to find out where the pro- 
vincial meetings meet I This deponent replied " it was im- 
possible ! ! !" 

This deponent saw Lord Edward several times after the 
arrest of Bond ; at one of the interviews, he gave this depo- 
nent a paper, an address to the United Irishmen of Kildare 
county ; he said-he had some money in his hands as treasurer 
of the Barony of Ophaly, which he would pay over to this 
deponent, as treasurer of the county. This deponent carried 
the address down to the county meeting, it was read, and 
then, at the request of a member, burnt— the substance of 
the paper was to fill up the vacancies made by the arrest of 
Bond, &c. as soon as possible, for very soon they should be 
called upon, they might rely upon his being in his place on 
a short day, and desired them not to think an^ thing of what 
had happened. Some time after, Lady Fitzgerald . gave this 
deponent 1 3/. to be laid out in defence of the prisoners to be 
tried at Naas. Thia deponent was told by a delegate from a 
baronial committee, that his practices were known, and also 
heard, that a delegate from Carberry committee said, that 
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Michael Reynolds had brought down a charg* , J against him 
for the information which they said he had given about, the 
meeting in Oliver Bond's house. He was afterwards sum- 
moned to meet at Bell's house in Kildare; he there gave 
the mast solemn assurances that he had not given any informa- 
tion ! This deponent was preparing to leave the country, * 
but a party of the Cork militia came to his house, put him 
under arrest, staid seven or eight days, drank his wine, 
and broke things. This deponent afterwards set out for 
Dublin, but changing his mind on the way, he returned to 
lib house, and was there arrested by the Slane cavalry, who 
brought him up to Dublin. On his arrival he was censured 
by both parties; by one, for being a United Irishman, and 
the other, for giving information : he therefore determined to 
lay his whole conduct before the court and his country at 
large. About four or five days before the meeting at Bond's, 
this deponent drew upon Mr. Cope for 300 guineas, and 
some time after, for 200 : it was his determination to leave 
the kingdom; his losses amounted to about 630/. After 
Bond's arrest, he went down to attend the' county meeting, 
that he might not be suspected. 

This deponent directed a servant to administer a dose of 
tartar emetic to his mother-in-law, and Captain Withring- 
ton (her son) said he had poisoned her. She was a large 
corpse, and on the fourth day, there was a pitched sheet got 
to wrap her corpse in. This deponent was indebted to Mrs. 
Cahil, who was old and blind, in the sum of 75l. he gave her 
his bond for 50/. and his note for 25/. but, by mistake, the 
bond he gave her was not perfected; the money has been 
since paid, except 10/. which he had tendered. This depo- 
nent took an oath when made a United Irishman, and when 
he was made a colonel; he also took the oath of alle- 
giance, and had taken an oath in this court, which he consi- 

1 
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tiered as absolving him from all oaths he had taken as a 
United Irishman.* 

Bellingham Swan, a magistrate, deposed* that having 
been apprized of the meeting to be held at Bond's on the 
12th of March last, he took with him fifteen Serjeants of dif- 
ferent regiments, dressed in coloured clothes, and by means 
of the pass word, " where is M'Cann, or Ivers, of Callow/' 
was admitted ; he apprehended Bond in the warehouse ; he 
then darted up into the room, where he found M'Cann, 
Byrne, and some others, all of whom he arrested, and seiz- 
ed all the papers he could find. Bond made not the least 
•resistance, neither did he appear to be at all alarmed at his 
apprehension. 

Mr. Cope confirmed the testimony of Reynolds as to the 
Conversation and intercourse between them* 

Mr* Curran. My lords, and gentlemen of the jury, I 
am counsel for the prisoner at the bar— it is my duty to lay 
his Case before you. It is a duty that at any time would be 
a painful one to me, but at present peculiarly so; hav- 
ing, in the course of this long trial, experienced great fa- 
tigue both of mind and body, a fatigue I have felt in com- 
mon with the learned judges who preside on the bench, 
and with my brethren of the bar. I feel, as an advocate for 
my client, the awful duty of an obligation that has devolved 
upon me. I do not mean, gentlemen, to dilate on my own 
personal fatigues, for I am not in the habit of considering 
my personal ill state of health, or the anxiety of my mind, 
in discharging my duty to clients in such awful situations, 
as in the present momentous crisis ; I have not been in the 
ha>it,%edRemen of the jury, to expatiate to you on personal 

* ** An approver comes forward \ the plan which he discloses may be true, 
or it may be of his own formation — but, if convicted, in the smallest in* 
stance, of wilful and corrupt perjury, 1 do not see how any man can say 
that it does not create a doubt of his testimony ; and you have been truly 
told, <that doubt in the present ease n acquittal.' " Mr. Justice Chamber- 
saine, in Finney** trial. 
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8 BOND'S TRIAL. 

ill health ; in addressing myself to jurors on any common 
subject, I have not been in the habit of addressing myself to 
the interposition of the court, or to the good-natured con- 
sideration of the jury, on behalf of my client. I have men- 
tioned, indeed, my own. enfeebled, worn-out body, and ray 
worn-out state of mind, not out of any paltry respect to myself, 
nor to draw your attention to myself, but to induce you to 
reflect upon this— that, in the weakness of the advocate, the 
case of my client, the prisoner at the bar,, is not implicated ; 
for, his case is sp strong in support of his innocence, that 
it is not to be weakened by the imbecility or the fatigue of 
his advocate. 

Gentlemen of the jury, I lament that this case has not 
been brpught forward in a simple, and in the usual way, 
without any extraneous matter being introduced into it, as ^1 
think in justice, and as I think in humanity, it ought to have 
been. I lament that any little artifices should be employed 
upon so great and solemn a case as this, more especially in 
desperate times than upon more ordinary occasions; some 
allegations of criminality have been introduced, as to per- 
sons and things, that ought not, in my opinion, to have been 
adverted to in a case like this. What, for instance, has this 
case tOrtlo with the motion made by Lord Moira in the house 
of lords in Ireland, in February last, or the accidental con- 
versation of Lord Edward Fitzgerald? If you have a feel- 
ing for virtue, I trust that Lord Moira will be revered as a 
character that adds a dignity to the peerage. What made 
that noble character forego his great fortune, to quit his ex- 
tensive domains, and the tranquillity of a philosophic mind, 
but in the great and glorious endeavour to do semce^o his 
country ? I must repeat, he is an honour to the Irish peer- - 
age. Let me ask, why was the name of Lord Moira (or 
Lord Wycombe, who happened to dine at Sir Duke Giffard's) 
introduced into this trial ? What has the motion which Lord 
Moira introduced into the house of lords to do with the trial ' 
of Mr. Oliver Bond on a charge of high treason ? 
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BOND'S TRIAL. 9 

Gentlemen of the jury, you have been addressed as 
against a person by whom a fire has been supposed to have 
been kindled, and this, too, at the period of its being extin- 
guished. [Some ignorant persons in the crowded gallery 
having created some noise in the court, prevented the learn- 
ed advocate a few minutes from proceeding. The court* 
said they would punish any person who dared to interrupt 
the counsel for the prisoner, and said they hoped Mr. Cur- 
ran would be able to proceed in stating the prisoner's case. J 

Mr. Curran in continuation. I have very little hope to 
be able to discharge my duty, but I impute the interruption, 
to mere accident ; I cannot suppose it was levelled against 
me, but I am afraid it was excited by prejudice. Gentle- 
men of the jury, I was cautioning you against being preju- 
diced against my unfortunate client; I fear there is much 
reason why I should caution you against the influence of any 
prejudice against the prisoner at the bar. You are to de- 
cide,, in your verdict, by the evidence given, and the evi- „ 
dence that, on the part of the prisoner, will be laid before 
you, and you will see the evidence does not support the 
prosecution. You will banish any prejudices, and let your 
verdict be the result of cool and deliberate investigation; 
and not given in the heat of the season, when men's minds 
may be heated by the circumstances of the times. X shall 
lay before you the case of my client, fo controvert the evi- 
dence given on the part of the prosecution, and shall offer 
to your consideration some observations in point of law, un- 
der the judicial control of the court as to matter of law. I 
will strip my client's case from the extraneous matter that 
Jias been attempted to be fastened on it. I feel, gentlemen, 
the more warm, when I speak to you in favour of my client's 
innocence, and to bring his innocence home to your judg- 
ment. I know the honesty and rectitude of your characters, 
and know my client has nothing to fear from your under- 
standings. 

Vol. H. B 
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It is my duty to state to you, we have evidence to prove 
to you, that the witness on the part of ttfe prosecution is un- 
deserving of credit, and it is my duty to apprize you, that it 
is your duty to examine into the moral character of the 
witness that has been produced; and it is of the utmost con- 
cern you should do this, as your verdict is to decide on the 
life or death, the fame or dishonour, of the prisoner at the 
bar. With respect to prosecutions brought forward by the 
state, I have ever been of ^opinion, the decision is to be by 
the jury, and as to any matter of law, the jury do derive in- 
formation from the court ; for jurors have, by the constitu- 
tion, a fixed and permanent power to decide on matter of 
fact, and the letter of the law the sovereign leaves to be ex- 
pounded by the mouth of the king's judges. Some censure 
6n former occasions hath fallen on former judges, from a 
, breach of this doctrine. Upon a former occasion 1 differed 

) in opinion from the learned judge who then presided, as to 
what I conceived to be the law, as to what is to be constru- 
ed in the law of high treason, as to the compassing or ima- 
gining the death of the king ; I am not ashamed of the opi- 
nion in the point of law I entertained ; I never shall be 
ashamed of it. I am extremely sorry I should differ from 
the bench in opinion on a point of law, but judges have had 
different opinions on the same subject. When an overt act 
is laid of compassing and imagining the death of the king, 
it does not mean, in construction of law, the natural dissolu- 
tion of the king ; but where there was not the fact acted 
upon, but confined merely to the intention a man had, the 
proof of such intention must, according to Lord Coke 
and Sir M. Foster, be proved by two witnesses in England ; 
the stat. of Edw. HI. provides against the event of the death 
of the king by any person levying war, whereby his life might 
become endangered. The proof of such overt act must, 
in England, be substantiated by two witnesses; how it 
comes not to be so settled" and required in Ireland, is not 

" accounted for. 
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Before the stat of Edvr. III. the law relative to high trea- 
son was undefined, which tended to oppress and harass the 
people ; £br, by the common law of England, it was formerly 
a matter of -doubt whether it was necessary to have two 
witnesses to prove an overt act of high treason. Lord Coke 
says, that in England, there must be two witnesses to prove 
an overt acts; it seems he afterwards was of a contrary opi- 
nion ; but in the reign of William III. a statute passed, and 
by that statute it appears there must be two witnesses; but 
when that statute came to be enacted here, the clause re* 
lative to there being two witnesses to an overt act of high 
treason is not made the law in Ireland, but why it was not 
required in Ireland is not explained By the English act of 
William HI. in England, the overt act must be proved by two 
witnesses, but it does not say so in J re land ; but, as the 
common law of England and the common^Jaw f Ireland is 
the same, the consciences of an Irish jury ought to be fully 
satisfied, by the testimony of two witnesses tqj an overt act ; 
but, on thi^ point, however, some' of the Irish judges are of 
- opinion, that two witnesses are not, in Ireland, required to 
substantiate an overt act: therefore their opinion must be 
acquiesced in. Let me suppose that Confucius, Plato, Solon, 
or TulFy, or any other great philosopher, was of opinion, on 
any particular point, as suppose, for instance, that on the 
statute of William III. in order to have a just and equal 
'trial,/ there must be two witnesses to prove an overt act \ 
Blackstone and Montesquieu are of opinion we should 
have the equal protection to our liberties, why then should 
not a jury in Ireland require the same evidence, i. e. two 
witnesses here as well as in England ? [The learned coun- 
sel referred to the statute of Edw. III. the act of Wm. Ill* 
on high treason, Blackstone's Commentaries, Montesquieu's 
Spirit of Laws, Coke, and Foster's Pleas of the Crown.] 

Gentlemen of the jury, let me state to' you, in the clearest 
point of view, the defence of the prisoner at the bar, and 
see what has been the nature of the evidence adduced. The 
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prisoner at the b&r is accused of compassing or imagining 
the death of the king, and of adhering to the king's enemies. 
The evidence against him is fiarol and written .evidence* 
Now, gentlemen of the jury, I will venture to observe to you, 
that as to the written evidence, if suffered to go before you 
by the court, it is only as evidence at t large, but as to the 
credibility of it, that is for you to decide upon. Mr. Rey- 
nolds, in his parol testimony, has sworn, that he Was made 
a United Irishman by the prisoner at the bar; Mr. Rey- 
nolds says he was sworn to what he considered to be the 
objects of that society ; he stated them to you, but whether 
true or false, is for you to determine, by the credit you may 
&ive to his testimony. Tfeis is the third time Mr. Reynolds 
has appeared in a court of justice, to prosecute the prisoners. 
He says the object*, of the United Irishmen are to overturn 
the present government, and to establish a republican form 
of government in its stead, and to comfort and abet the 
French, on their invading this kingdom, should such an 
event take place. You have heard his testimony: let me 
v *sk, do you think him incapable of being a villain ? Or 
do you think him a villain? You observed with what 
kind of pride he gave his testimony; do you believe 
his evidence* by the solemn oath you have taken ? Or do 
you believe it was a blasted perjury ? Can you give credit 
to any man of a blasted character? It has been the mis- 
fortune of many former jurors to have given their ver- 
dict founded upon the evidence of a perjured witness, and 
6n their death-beds they repented of their credulity in con- 
victing a man upon false testimony : the history of former 
ages is replete with such conduct, as may be seen in the - 
State Trials, in the case of Lord Kimbolton and Titus Oates. 
The then jurors convicted that nobleman, but some time after 
his death, the jurors discovered they had given implicit 
credit to a witness unworthy of it ; and the lawyers of those 
times might have said, " I thank God they have done the 
deed." Does not. the history of human infirmity gave many 
instances of this kind ? 
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Gentlemen, let mc bring you more immediately to the case 
before you ; had we no evidence against Reynolds, but his 
own solitary evidence ; from the whole of his evidence yon 
cannot establish the guilt of the prisoner at the bar; take 
the whole of his evidence into your consideration ; it may. 
appear he is unworthy of credit. He told you he got infor- 
mation from M'Cann on the Sunday morning, that the meet- 
ing was to be on Monday morning at 10 o'clock. Reynolds 
goes immediately to Mr. Cope, and gives him that information 
—on Sunday afternoon he goes to Lord Edward Fitzgerald, 
and shows him the orders issued by Captain Saurin to the law- 
yers' corps : then, said Lord Edward, I fear government • 
intends to arrest me ; I will go to France, and hasten them 
to invade this country— government has no information of 
the meeting of provincial delegates at Bond's. No, says 
Reynolds, that is impossible ! Reynolds wrote to Bond he 
could not attend the meeting, as his wife was ill ; Reynolds 
did not gb to the meeting. Bond was arrested on Monday 
morning ; on Monday evening at eight at o'clock, Reynolds 
goes to -Lord Edward in Angief-btreet, met him, and goes 
again to him the next night, and Lord Edward conversed 
with Reynolds about his (Lord Edwatd's) going to France. 
Reynolds then went to Kildare ; he gave the most solemn 
assurance to the delegates, at a meeting there, that . he never 
gave information of the meetings at Bond's! Now see how 
many oaths Reynolds has taken! he admits he took two of the 
obligations to the Society of United Irishmen. He told you 
Lord Edward advised him to accept of being colonel of Kil- 
dare United Irishmen^ army, and yet, he says, he afterwards 
went to Bond's, and Bond advised him to be a colonel- 
, It appeared in evidence that Reynolds was a treasurer; he 
took two more oaths, onfe as colonel, and one as treasurer, 
and he took the oath of allegiance also, and he took an oath 
to the truth of his testimony, at the two former trials, and at 
this-t-on which do you give him credit ? 
Gentifcmen, in order to narrow the question under your 
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consideration, as*o what Reynolds said relative to Lord Ed- 
ward's conversation, it is totally out of this case ; ft can have 
no weight- at all on the trial of Mr. .Bond for high treason, in 
the finding of your verdict. How, or in what manner, is 
the prisoner at the bar to be affected by it ? I submit to 
your lordships, that the declarations of Lord Edward to Rey- 
nolds, when Bond was not present, is not attachable to the 
prisoner. Mr. Reynolds has given you a long account of a 
conversation he had with Mr. Cope, relative to the proceed- 
ings of the Society of United irishmen, and Mr. Cope said, 
if such a man could be found as described by Reynolds* who 
would come forward and give information, he would deserve 
the epithet of u Saviour of his Country !" Thus, by Reynolds's 
evidence, it would seem that Mr. Cope was the little pony 
of repentance, to drive away the gigantic crimes of the Colos- 
sus Reynolds — but remember, said Mr. Reynolds, though I 
give information, I won't sacrifice my morality ; I won't come 
forward to prosecute any United Irishman. No, no ; like a 
bashful girl higgling about the price of her virtue, I am de- 
termined, says Reynolds, to preserve my character. I will 
give the communication ; but do not think I will descend to 
be an informer. I will acquaint you with every thing against 
the United Irishmen, but I must preserve my credit. I tell 
you the design of the United Irishmen is to overturn the 
constitution. I will lead you to the threshold of discovery ; 
but I won't name any price for reward. Pray don't mention 
it at all ! Says Mr. Cope, a man would deserve a thousand 
or fifteen hundred a year, and a seat in parliament, or any 
thing, if he could give such information. No such thing is 
required, no such thing, says Reynolds. You mistake me ; 
I will have nothing in the world but merely a compensation 
for losses. Do you think I would take a bribe ? I ask only 
of you to give me leave to draw a little bit of a note on you 
for five hundred guineas; only by way of indemnity far losses 
I habe sustained, or am liable to sustain. 
Gentlemen of the jury, don't you see the vast distinction 
1 
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between a bribe and a gratification ? What says Father 
Foigard ? " Consider my conscience ; do you think I would 
take a bribe ? It would grieve my conscience if I was to take 
a bribe !" To be a member of parliament, and declare for 
the ayes or noes. I will accept of no bribe. I will only 
take a little indemnity for claret that may be spilt, for a 
little furniture that may be destroyed, for a little wear and 
tear, for boots and shoes ; for plate destroyed ; for defray- 
ing the expenses of some pleasurable jaunts, when out of this 
country ; for if I become a public informer against the Uni- 
ted Irishmen, and should continue here for some time, I may 
chance at some time to be killed by some of them, for I 
have sworn to be true to them s and 1 also took the oaths of 
allegiance to be true to my sovereign; I have taken all- sorts 
of oaths ; if I frequent the company of those who are loyal to 
the king, they will despise the man who broke his oath of 
allegiance, and between the Loyalists and the United Irish- 
men I may chance to be killed. x 

As I am in the habit of living in the world, says Mr. Rey- 
nolds to Mr. Cope, you will give me leave to draw a bit 
of paper on you at present, only for 300 guineas ; it will ope- 
rate like a bandage to a sore leg; though it won't cure the 
sore, or the rottenness of the bone, it may hide it from the 
public view. I will, says Mr. Reynolds, be newly baptized 
for a draft of 300vguineas, and become a public informer for 
a farther bit of paper, only for another 200 guineas ; yet I 
trust you will excuse me, 1 will not positively take any more. 
He might, I imagine, be compared to an artful girl, who 
says, what ! shall the brutal arms of man attack an innocent 
maid, and she not stipulate for full wages, when her gown 
shortens, and her apron bursts asunder, and she sinks down 
to public prostitution ; perhaps he practised upon her vir- 
tue, when he thought he was gaining the affections of an 
innocent woman. Do you think that Reynolds would touch 
a bribe, and become an infoi'mer? No, no; he said he 
VfouiU ke no informer ! But did he not consent to do a lit tie 
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business in flrivatc! And did he not get mousy for it? 
Perhaps he said, I would not have the world think me a vil- 
lain, yet, as I can confide in myself, why should I mind 
what the world says of me, though it should call me villain ? 
Even though I should become the talk of all the porter* 
houses, though I should become the talk of all the tea-tables, 
yet perjury is not brought home to me. No $ no human be* 
ing has knowledge of what is rankling within. Has it not 
been said I was an honest man to come upon the public 
table as a public informer ? They did call me an honest man, 
a worthy, a respectable informer, and thus my character is 
at bay. The world has heard of the progress of my crimes, and 

s 

that I was a professed United Irishman. 

He told you there was a provincial meeting of delegates, 
but he has not ventured to tell you where the provincial 
committee met; he has simply said there was a provin- 
cial committee. It is a question of great concern; I have 
doubts about it. It is not stated to me what these important 
consultations were about. From M'Cann he heard that a 
baronial meeting was to be at Bond's on the 12th of March, 
and that there was material business to. transact, and desired 
Reynolds to attend. That is all that Reynolds heard from 
M'Cann, and M'Caqn is now no more ; and this part of the 
case is doubt and obscurity. For my part, I am not satisfied 
that any thing criminal did pass at the meeting at Bond's on 
the 19th of March. No man can say so. On the evidence 
produced, they do not say that, they only do suppose 
there was. Were the jury to judge of their own present 
view, I do not think they would come justly with their ver- 
dict of condemnation. The question is not whether there 
was any meeting at Bond's, but what was the object of that 
meeting? Bond was in the warehouse in the custody of 
the guard; afterwards he came up to the room with Mr. 
Swan. At Bond's there was a meeting of the United Irish- 

» 

men, and though Bond was not taken in that room, yet 
Bond's charge is mixed with the guilt of that meeting. 
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> The overt act in the indictment is for conspiring to levy' 
war, Sec. It is material to observe,' in this part of the case, 
it was "a bare conspiracy to levy war;" it is not, as 1 con- 
ceive* high treason; the bare intention does not amount to 
compassing or imagining the death of the king-— it is hot 
adhering to the king's enemies. Under certain circumstan- 
ces, this' is not high treason of compassing the death of- the 
king* This is the great hinge, as I apprehend, in this c^se. 

• Gentlemen, what was the evidence given ? That there 
was a meeting for a dangerous purpose. M'Cann said there 
was to be:a meeting of the delegates at Bond's on the 12th 
of March— he did not tell Reynolds the fiurfiort of that meet- 
ing; therefore, gentlemen, my objection is, was that a pro- 
vincial meeting ? It rests on the evidence of the informer, 
and no other witness. It was M'Cahn told Reynolds, you 
l&ftst be at the. convention on the 12th of. March, " to com- 
pass' the death of. the king, and to overturn the government" 
—but Bond did not tell him any such thing— Bond only said' 
"M'Cann was able to give information of what was going 
forward at that meeting;'' but Bond knew nothing about it; 
though admitting a meeting was held in Bond's house for a 
guilty purpose, yet Bond might be perfectly innocent ; he 
was not in the room till Mr. Swan came. .There was to be 
a Wafchword, "is M'Cann here?" from thence it would 
seem it was a meeting at M'Cann's suggestion. Mr. Bond,, 
probably, did not kjiow the motive why he gave the use of 
the room*; for there was not one word of conversation be- 
tween Bond and Reynolds. Reynolds says M'Cann told him 
the watchword. 'M'Cann did not get the watchword from 
Bond, the prisoner at the bar ; the watchword was, " Is 
M^Cafrn here ?" It Was for the admission of no person that 
M*Cani» did not/know ; it had no relation to Mr. Bond. ; Has 
tins ad) weight with yon, gentlemen of. the jury ? Do you. 
feefc anions to investigate the truth I If you Jbelieve Rejr- 
noh4a,f the:* meeting was ior the worst purpose; but was it 

#iUa the ; knowledge bf Bond I for Bondmaid to Reynolds, " I 
Vol. If. C ; 
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c*n give you no information; go to M'Cann, he can info? n> 
you/' Upon the evidence, therefore, of Reynolds, rests tbi% 
man's life; for the written evidence, found in the room canr 
not, ia my apprehension, affect Bon^d, if you are, a& no 
(Joubt you will be* of opinion, Jond was- not in the room* 
where the papers were found. 

There is not any evidence of the conversation before M?- 
Sw^n canie, and he found on the table a paper written e*^ 
and the ink not dry, "I A. B. was duly elected." :I$jtf as 
not found upon the prisoner at the bar. The pa$ejft fcttB* 
might affect the persons in the room ; but> a* the, time of *h* 
seizure of the papers, Bond was in the warehouse- k» custom 
6y of Serjeant Dugan, and was not brought up stairs until 
after the arrest. The papers found upon Bond might bm 
read in evidence against him, but, I conceive* not those- 
found in the room. What was the jtntention of mentioniagr 
the letters from Reynolds* found on the prisoner at the bart 
It was stated, but not read In evidence, merely to apologize 
for Reynolds's not attending the meeting on the 12th of 
March. Reynolds says he got it again and burnt it. Rey- 
nolds did not pretend to state to you he knew from Bopifc 
what the object of the meeting was; and; it is material t% 
observe, that Bond's name was not found entered, w the? 
list of the persona who made returns, and attended the; 
meeting. 

Mr. Bond has been resident in this city 20 years*;, in your 
walks of life, gentlemen of the jury, you never hear4 any 
thing to his prejudice before this charge. I know ofy duty? 
to my client, and must tell you if you have bad prejudices. 
I knoW you will discard them. > I ani not paying you any 
compliments; I have spoken under the feelings of an Irish* 
man during the course of these trials ; I have endeavoured 
to speak to your understandings ; I have not ventured to en** 
treat you on behalf of my client, because I am surejEQU will 
give your justice and your merits free opjeratioa in ydoc 
minds and consciences, at this trial. I am sure you will 
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try the eanie < fairly, anji admit every circumstance into your 
reflection. In a case between the crown and the prisoner, 
1 hare not ventured to address you on the public feelings at 
•this important crisis; you will preserve the subject for the 
- -sake of the law, and preserve the law for the sake of the 
crown. You are to decide by your sober and deliberate un» 
derstandings, and hold the balance equal between the crown 
and the subject) for you are called upon to pronounce your 
sentence of condemnation or acquittal of the prisoner at the) 
bar. If you should be mistaken in your verdict, it cannot 
-shake the safety of the state ; you are called upon, with 
the less anxiety, because whichever way your verdict taay be, 
you are not to be told* remember the safety of your king, or 
-of your own safety; you are to have in recollection your so* 
lemn oath to decide according to the evidence, and give 
such a verdict as may always be satisfactory to your conscieii* 
ees to the last moment of your existence. 

The court will tell you, it is your province to decide on 
matter of feet, and as to opinion on matter of law, the court 
will explain that te-you. Your verdict can never die. As 
to my opinions of the law, whatever they may be, I shall 
never have an opportunity of uttering them to you again ; your 
verdict will stamp infamy on the prisoner, or support the 
throne of the law; I need not remind you that t\e present 
moment is awful. My friends, if you suffer your conseien* 
ces to be influenced, to be degraded, into opinions of the con- 
sequences of your verdict ; you are bound to decide by the 
evidences, the glorious privilege of trial by jury. If mar- 
tial law must cut the thread of brotherly affection, the neces* 
sity of it will cease ; for verdicts of honest jurors will re- 
store your country to peace and tranquillity, and the liberties of 
your country will by that means be secured, and the supreme 
government of the nation be protected and supported, what- 
ever the form of that government may be. Let me, how- 
ever, ask, is there no species df law to be resorted to but 
terror? Let me observe to you, that tike moral fcw is de- 



I 



I 



20 BOND'S TRrAL. 

atroyed, when it is stained with the effusion of blood, and it 
is much to be. regretted, when the terrors of the criminal law 
are obliged to be resorted to, to enforce obedience to the 
common law of the land by the people, for the sword may 
cover the land with millions of deluded men. Is it become 
necessary to hurl destruction round the land, till it shivers 
into a thousand particles, to the destruction of all moral law, 
and all moral obligations ? By the common law of the land* 
no subject is to be deprived of life, but by a trial of his fel- 
low subjects ; but, in times when a rebellion prevails in 
any country, many suffer without the semblance of a trial by 
< las equals. From the earliest period of history down to' the 
present time, there have been, in some parts of the earth, 
instances where jurors have done little more than record 
Xhe opinions given to them by the, then judges, but it is the 
last scene of departing liberty. I have read that • in the 
period of the rebellion, in the last century, in England, that 
jurors, on trials by the common law of the land, have b$en 
swayed in their determination by the unsupported evidence 
of an informer, and aftertimes have proven their verdict was 
ill-founded, and the innocence of the convicted persons had 
afterwards appeared. Trials on charges of high treason are- 
of the utmost moment to the country, not merely, with re- 
spect to any individual, but of the importance it 'is to the 
/ public, that they should know the blessing of trial by jury, 
and that the jurors will solely determine on their verdict by 
the evidences, and maturely weigh the credit qf the witnesses 
against the prisoner. 

At some of these trials of late date, some of you have 
been present, and you know that the objects of the court and 
of the jurors are to investigate the truth from the evidence 
produced, and the jurors are sworn to decide and to bring in 
a true verdict according to the evidences. One witness has 
been examined on this trial, who, I think, does not deserve 
credit; but it is you who are the sole judges whom you 
will give credit to ; but though you know this witness has. 
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given evidence on two ^former trials, and though the tjjfen 
juiy did give credit to'his testimony, yet you are not to de- 
termine on the faith or precedent of any former jurors* but 
you are to be solely guided by your own consciences; and 
you will observe, we have had here two more witnesses to 
impeach the character of Reynolds, that were not produced 
on the former trials, and you will, no doubt, throw out* of your 
minds whatever did not come this day before you 'in the 
evidence. You will find your verdict flowing from conscious 
integrity, and the feelings of honourable minds ; notwith*- 
standing the evidence of the witness Reynolds, who has 
been examined upon the table, and whose testimony I need 
not repeat to youv Perhaps you may be inclined to think he 
ft! a perjured witness; perhaps you will dot believe the 
story he has told against the prisoner at the bar, and of his 
own turpitude ; you will do well to consider, it was' through 
a perjuredi witness that a Russel and a Sydney .were convict- 
ed in the. reign of James II. If juries are. not circumspect} 
to determine only by the evidence adduced: before them, andt 
not from any extraneous matter, nor from the slightest 
breath of prejudice, then what will become of our boasted 
trial by jury I . Then what will become of our boasted consti- 
tution h> Ireland ? When former . jurors decided contrary 
to evidence, it created great effusion* of- blood in former* 
tunes.., t-et me ask, will you* > gentlemenV give a verdict 
through infirmity* of body, or; through misrepresentation, 
or through ignorance ? You, by youe, verdict, will give an 
answer to this. . . ' • ' 

Gentlemen of the jury, you will weigh in your minds that 
many inhuman executions did take place in former times, 
though the then accused underwent the solemnity of a trial ; 
the verdicts of those jurors are not in a state of annihilation) 
for they remain on the page of history, as a beacon to future 
jurors; the judges before whom the then accused were tried, 
have long since paid the debt of nature : they cannot now be 
called to account why tl^ey shrunk from their duty. I call 
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unon you, gentlemen of the jury, to be firm in the exercise 
of that solemn duty you are now engaged in; should you be 
of opinion to bring in a verdict of condemnation against my 
unfortunate client, for myself I ought to care nothing what 
impressions may actuate your minds to find such a verdict; k 
little regardfeth me ; but it much regardeth you to cunsider 
what kind of men you condemn to die, and, .before you write 
their bloody sentence, Consider maturely whether the charge 
against the prisoner is fully proved. 'If you should* on the 
evidence you have heard* condemn, the prisoner to death, and 
afterwards repent it, I shall not live among you to trace -any 
proof of your future repentance. 

I said, I rose, to tell you what evidence we had to produce' 
on behalf of my client, the prisoner at the, bar; we shall lay 
evidence before you, from which you can infer that the wiu 
ness produced this day is a perjured man; we have only to 
show to you, as honest men, that the witness is not deserv- 
ing of credit on his oath ; we have nothing more to offer on 
behalf of my client, the prisoner at the bar. It is your pro* 
vince to deliberate in your consciences, on what evidence 
you have heard, and whether you will believe the witness yen 
have heard on his oath, or not. 'Let me ask, will you, upon 
the evidence you. have heard, take away the life of a man 
of this kind, as the prisoner at the bar, from his wife and 
from his little children for ever ? 1 told you I was to state *he 
evidences which we had to bring forward on belialf of my 
unfortunate client; I tell you it is to discredit the testimony 
,of Reynolds; when you have heard our evidences to this 
point, I carinot suppose you will give your verdict, to doom 
to death the unhappy and unfortunate prisoner at the bar, and 
entail infamy on his posterity. We will also produce respect* 
able witnesses to the hitherto unimpeached character of the 
prisoner at the bar, that he was a man of fair, honest charac- 
ter; you, gentlemen of the jury, have yourselves known him, 
a number of years in this city ; let me ask you, do you not 
know that the prisoner at the bar has always borne the cha*- 
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racter'of a man of integrity, and of honest fame ? And, gen- 
tlemen of the jury, I call iipoa you to answer my question by 
I your verdict ; I feel myself imprest with the idea in my 
breast* that you will give your verdict of acquittal of the pri- 
soner at the bar ; and that by your verdict you will declare on 
your oaths that you do not believe one syllable tBat Reynold* 
has told you. Let me entreat you to put. in one scale ihm 
base, the attainted, the unfounded, the perjured witness* and 
in the opposite scale lei me advise you to put the testimony 

 

of the respectable witnesses pvoduied* against Reynolds, and 
the witnesses to the prisoner's hitherto unintpeachcd charac- 
ter, and you will hold the balance with justice, tempered 
with mercy, as your consciences in future wiH approve* 

Let me depart from the scene. of beholding human misery, 
should the life of my client, by your verdict,, be forfeited; 
should he live by your verdict of acquittal, he would . tank 
as the kindest father, and protector of his little children, as 
the best of husbands and of friends, and ever maintain that 
irreproachable character he has hitherto sustained in private 
life. Should our witnesses not exculpate the prisoner from 
the crime charged on him to the extent as charged in the in- 
v dietQMftt, I pray to God to give you the judgment and un- 
derstanding to acquit htm. Do not imagine I have made use 
of any arguments to mislead your consciences, or to distress 
your feelings^ No; but if you conceive a doubt in your minds 
that the prisoner is innocent of the crime of high treason, I 
pray to God to give you firmness of mind to acquitTiim.. 

I nowt leave you, gentlemen of the jury, to the free exer- 
cise o£ your own judgments in the verdict you may give. I 
have not by way of supplication, addressed you in argument; 
I da not wish to distress your feelings from supplications; it 
would be theipMst unbefitting to your candour and understand- 
ingflrr*yeu ace bound by your oaths to find a true verdfct ac- 
cording 4o the evidence ; and you do not deserve the station 
of jurots the constitution has placed you in, if you da not 

discharge th*truat freely* and according to your conacjeittsai, 

i 
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; •' > EVIDENCE t^)K -The prisoner. 

'Vatetttine Connor swore that he knew Thomas Reynolds; 
that 'he would not' Relieve him on his oath; he spoke from a 
kitbwledge of his general character, and also* from the trans- 
action between i Reynolds and Cope, which he did opt think a 
fair one. 

Ann? Fitzgerald swore that Reynolds, in her opinion, did 
not.defee*ve credit on, oath ; and her reason for thinking se> 
was his conduct to Mrs. Cahii. . 

. Henry Withrington said his sister had the misfortune to be 
married, to Reynolds, and from his general character he did 
not' believe him worthy bf credit. upon his oath— he said he 
was sent for .to his mother's house, the., Saturday before her 
death. - Here it was observed by the court, that this witness 
contradicted the evidence, Reynolds, about the pitched sheet*' 

Edward Withrington to the same effect. , 

Rev. Thomas Kingsbury, sworn on the part of Reynolds, 
said, that he' had known him many years, and that he deserv- 
ed credit upon oath. The case closed on both* sides. • * 

Mr. Pon son by spoke to the evidence in behalf of the prison- 
er-— and Mr/ Saurfn replied 1 on the part of the crowm • 

Mr. Justice Chamberlaine Gentlemen of the-, jury, the 
prisoner at the bar stands indicted for high treason. " One of 
the overt acts laid in the indictment is, that the prisoner at 
the bar with other false traitors, did enter into a conspiracy to 
leyy war against the king, which is compassing or Imagining 
the death of the king, which by the statute of the %s Edw. 
III.* is high treason. Although the natural death of the king 
was not the immediate consequence, the fact of levying war* 
against the king, might bring the life of the king into danger; 
and therefore the statute wisely provides to prevent it, by 
making it high treason to. compass, or imagine the. death at 
the-kingi'* Whether such compassing or imagining was cn*> 
tered into on this side of the water, or in England, wtoeuethe 
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king resides, makes no difference in the case, as the realm 
of Ireland is a part of the dominions of the king* As th# 
levying war against the king cannot b4 done without endan- 
gering the life of the king, it is high treason to levy such 
war; and to overturn by force the government of this 
kingdom, is a compassing or imagining the death of the king, 
and also constitutes the crime of high treason. The indict* 
ment fully states the several overt acts to support the two 
principal counts in the indictment. 

The learned judge expounded to the jury the several overt 
acts stated in the indictment, and said, if the jury were fully 
satisfied by the evidences that, have been produced, that the 
prisoner did become a United Irishman for the purpose of 
overturning, by force, the government of this kingdom ; and, 
to carry it into effect, he did assemble with others ^about the 
means of arming men for said purpose, and carrying on said 
rebellion ; if on these, or any other overt pets, laid in the in* 
dictment, you, gentlemen of the jury, by the evidences yon 
have heard, should be of opinion that any one of the overt 
acts is fully proved on the prisoner, it is sufficient to warrant 
your finding the prisoner guilty. You need go no further, if 
you find him guilty of any one of the overt acts laid in the 
indictment. 

Now, gentlemen of the jury, it may be necessary to explain 
to you what the law is upon the subject of high treason* A 
great deal has been said by the learned counsel for. ihe pri* 
soner in this case, that, by the law of England, two witnesses 
are, in England, required to prove an overt act of high trea- 
son. By the common law of England, in cases of murder, if 
the jury shall believe the fact proved, one witness is suffi- 
cient, as in the case of Sir John Pennington. The common 
law of England, and the common law of Ireland, is the same, 
and though the Irish legislature never thought proper to ex- 
pressly state it, I beg leave to say, I am most firmly of opt* 
niofy, tha~t the evidence of one single witness is sufficient to prove 
an overt act of high treason ! 

Vou n. D . 
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You, gentleman of the jury, are to judge by the conduct of 
Bond, whether he was not connected with the Society of Uni- 
ted Irishmen, who me*t in his house on the 12th of March. 
*!f here was found on the prisoner at the bar, a paper purport- 
ing to be an address to the Society of United Irishmen; it was 
read in evidence, and will be material for your consideration ; 
you will determine whether you believe Bond was a member 
of the Society of United Irishmen, and was in the habit of 
acting with them in their conspiracies, and this you will judge 
of from the evidence, fiarol and written, which has been pro- 
duced before you in the course of this trial. If you believe 
the evidence of Reynolds, he told you that Bond was a 
United Irishman in February, 1797, and afterwards told Rey- 
nolds he wished him to be a colonel, i. e. colonel of the army 
for the county of Kildare under the Society of United 
Irishmen — and, by written evidence, it appeare, the intent of 
that society was, to overturn the constitution of this kingdom 
by force. 

Gentlemen of the jury, upon the whole of this case, you 
will judge of the verdict you may give, by the evidences which 
have been adduced before you— yon. will judge of it as men 
of sense; you are to determine, on your consciences, whether 
you do believe that Oliver Bond, the prisoner at the bar, was 
a member of the Society of United Irishmen, or not. If you 
fcave any reasonable doubt upon your minds, you must acquit 
the prisoner. The whole is left to your judgment. 

The jury returned a verdict of guilty. 

Mr. Bond being asked what he had to say why judgment 
of death should not be awarded, he tendered a paptr purport- 
ing to have been the dying declaration of M'Cann (who was 
lately executed) that he was innocent. The court rejected 
the paper, as being contrary to known practice. 

Mr. Justice Day then pronounced the usual sentence of 
tfeath against him in cases ^>f high treason, and the prisoner 
was conducted back to gaol 
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Counsel for the crown;— The Solicitor-General, Mr. Prims 
Serjeant, Messrs. Saurin, O'Grady, Mayne, Webber, and 
Ridge way. 

Counsel /or the prisoner:— Messrs. Curran and Ponsonby^ 
/ 



/ OLIVER BONJD 

Was the son of a dissenting minister in the north of Ire- 
land,. and connected by blood, not only with many of the mid- 
dle classes of the people, but also with those who figure in the 
first style of rank and fashion. Mis value, however, 'did not arise 
from respectable relationships, but from his own personal 
"" merits— his public and private worth as a member of society, 
as a merchant, a friend, a husband, and a parent; candid, 
generous, and charitable — no other individual stood higher in 
the estimation of his fellow citizens. 

Such, in a few words, was the man who unfortunately be- 
came a United Irishman, and, of course, became suspected of 
an inclination to the crime of republicanism. But Mr. Bond 
did not suffer by the hands of the common executioner; sp 
highly were the public interested in his favour, that even 
those who were adverse to his political opinions joined in the 
most earnest solicitations to government, to change or mitigate 
the sentence of death ; so powerful and so' general were the in- 
tercessions in his favour, that government did hesitate. Con- 
ferences were held, and negotiations* entered into between 
the castle agents and the leaders of the United Irishmen: the 

' * By one of these negotiations, a number of the prisoner* had made an 
_ agreement with government to transport themselves to the United States 
—when they were informed by Mr. Marsden, one of the under secretaries, 
" that the American ambassador to the court of St James's, had objected to 
their going to that country ." By this very unexpected interference, these 
gentlemen were prevented from making America the place of their asylum, 
and of bringing property with them to a very large, amoiwt» 
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first were to put a stop to the cruel proceedings of the courts 
martial, the executions, the burnings, the whippings, fee that 
then covered the land — the latter, to cease all further efforts 
on their side, and either to receive pardons, or to banish them* 
selves from the country. 

During these negotiations, Mr. Bond was respited from time 
to time, when, on the morning of the 6th of September, he 
was found dead in his chamber. In times of suspicion and 
distrust, the sudden death of a main who was so universal] y 
beloved on one side, and so much feared on the other, it is 
not wonderful . that it should be ascribed to u foul play." 
Since the first edition, we have heard so many accounts, which 
go to assert that Mr. Bond c?pne unfairly by his death, that 
we think it best to leave the matter in the same state, of un- 
certainty in which we found it. 



* # * As doubts have arisen respecting these negotiations, and 
it having been said, that no such interference ever took place, 
the following letters will put that matter beyond a doubt. 
We copy them from the original documents, and leave them 
to the judgment of the reader. 



COPY OF A LETTER FROM MR. RUFUS KlN(£ 9 THR AMERICAN 
MINISTER AT THE COURT OF LONDON, TO MR. HENRY JACK- 
SON, ORE OF THE IRISH STATE PRISONERS. ) 

v « Brighton, Aug. 28, 1799. 
"SIR, . 

" I ought to inform you, that I really have no authority to 
give or refuse permission to you or any other foreigner to go 
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to the United States; the admission and residence of itrangers 
in thai country being a matter that, by a late law, exclusively 
belongs to the president It is true that the government of 
this country in the course of the last year, in consequence of 
my interference^ gave me an assurance that a particular de- 
scription of persons in Ireland, who it was understood were 
going to the United States, should not be allowed to proceed 
without our consent: this restraint would doubtless be with- 
drawn in favour of individuals against whose emigration I 
should not object; and I conclude, that it is upon this suppo- 
sition, that you have taken the trouble to -communicate to me 
your desire to go and reside in the United States. Without 
presuming to form an opinion oil the subject of the late dis- 
turbances in Ireland, I entertain a distinct one in relation to 
the political situation of my own country. In common with 
others, we have felt the influence of the changes that have 
successively taken place in France, and* unfortunately, a por- 
tion of our inhabitants has erroneously supposed that our civil 
and political institutions, as well as our national policy, 
might be improved by a close imitation of the models of 
France. This opinion, the propagation of which was made 
the duty, and became the chief employment, of the French 
agents resident among us, created a more considerable divi- 
sion among our people, and required a greater watchfulness 
and activity from the government, than could beforehand have 
been apprehended. I am sorry to make the remark, and 
shall stand in need of your, candour in doing so, that a large 
proportion of the emigrants from Ireland, and especially in 
our middle states, has, upon this occasion, arranged itself on 
the side of the malcontent*. • I ought to except from this re- 
mark, most of the enlightened and well educated Irishmen, 
who reside among Us, and, with a few exceptions, I might 
confine it to the indigent and illiterate, who, entertaining an 
S attachment to freedom, are unable justly to appreciate those 
t salutary restraints without which it degenerates into anarchy. 
It would be injustice to say that the Irish emigrants are more 
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National than those of other countries, yet being a numerpus 
though verjr minor portion of our population, they are capable, 
from causes it is needless now to explain, of being generally 
brought to apt in concert, and under artful leaders may be, as 
they have been, enlisted in mischievous combinations against 
our government This view leads me to state to you, without 
reserve, the hesitation that I have felt in your case. On the one 
hand, we cannot object to the acquisition of inhabitants from 
abroacj, possessing capital and skill in a branch of business 
that with due caution, may, without risk or difficulty, and 
with public as well as private advantage, be established among 
us; but, on the other hand, if the opinions of such inhabitants 
are likely to throw them into the class of malcontents, their 
fortune, skill, and consequent influence, would make them 
tenfold more dangerous, and they might become a disadvantage 
instead of a benefit to our country. You must be sensible 
that I possess no sufficient means of forming an opinion re- 
specting your sentiments, but the motives which lead me 
to interfere with your government to restrain the emigration 
of the persons above alluded to, oblige me to observe a due 
caution^ on the present occasion: at the same time, I desire 
not to act with illiberality, and should be unwilling to bring 
upon my country the slightest imputation of in hospitality* 
What Mr. Wilson* has written, so far as it goes, is satisfac- 
tory; and on the whole I have concluded, after this unreserved 
communication, which I hope will be received with the same 
candour as it is made, to inform you, authorizing you to make 
use of the information, that I withdraw every objection that 
may be supposed to stand in the way of your being permitted 
to go to the United States, adding only my earnest wish, that 
you may carry with you an unbiassed mind, may find the state 
of the country, as I believe you will, favourable to your view* 
of business, and its government deserving your attachment. 

* The American Consul in Dublim 
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* I must beg your excuse for the great delay that has ocV 
curred in sending you this answer, which, 1 assure you, has 
arisen from other causes than the want of due respect to 
your letters. * 

""Witfe great consideration, 
" I have the honour to be, 

" Sir, your most obedient servant, 
N ' « RUFUS KiNG." 



COPY OF A Z.BTTBR FROM LORD CASTLXRKAGH TO MR. 
' JACKSON. 



« Dublin Cattle, \Zth Sept. 1799. 



« SIR, 



« I return to you the letter of the American minister; 
and am directed by my lord lieutenant to acquaint you, 
that you have permission to go to America, on giving the 
necessary securities, for the execution of which a proper 
person will attend you. You will be allowed the attendance 
of such persons as may be necessary to you for the settlement 
of your affairs ; and when the vessel in which you shall en- 
gage your passage shall be ready to sail, a messenger will 
attend your embarkation, 

" I am, Sir, 
* Your most obedient servant, 

« CASTLEREAGH." 
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OF JAWS N. TAKDY, OH AH ACT OF ATTAINDER* ' 
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KINO'S BENCH 

BY virtue of a certiorari directed to the clerk of parlia- 
ment, the tenor of a certain statute to attaint James N. Tandy, 
Harvey Morris, and others, of high treason, having been re* 
turned into chancery, was from thence transmitted into this 
court by mittimus. The prisoners, Tandy and Morris, on the 
10th of February, 1800, were brought into court, when, after 
having the act of parliament read to them, they were called 
upon to say, why execution should not be awarded and done 
upon them according to the statute, of which the following 
is the 

PENAL CLAUSE. 

" Whereas the following persons have been notoriously 

# 

engaged in the said rebellion, either by taking up arms or 
levying war against his majesty, or by having corresponded 
with, or adhered to his enemies ; or by otherwise fomenting or 
promoting the same, or acting therein, and being conscious 
of their guilt, have fled from justice; that is to say, (here 
follow several names,) James N. Tandy and Harvey Morris. 
IJe it therefore enacted, that the said several persons, and 
each of \ them, shall stand attainted of high treason, and shall 
be liable to all the pains and penalties of law annexed to the 
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crime of high treason, unless they, and each of them, shall 
severally, and respectively, surrender themselves to one of 
the judges of his majesty's court of king's bench ; or to 
some justice of the peace within this kingdom, before the 
first day of December, 1798, and shall respectively abide such 
charges as shall be made against them respectively, for and 
on account of the several treasons aforesaid, with which they 
have been charged." , 

Further proceedings were then postponed for two days, 
tq give the prisoners' counsel time to consider of the proper 
defence to be made. On the 1 2th of February, the court re- 
fusing to grant any further delay, the following plea and 
replication were filed on the part of Tandy, the prisoners 
having severed in their pleadings :— 

THE PLEA. 

" And the said James N. Tandy says, that before the first day 
•f December, 1798, to wit, on the 24th day of November, 1798, 
in parts beyond the sea, to wit, at Hamburgh, he was arrested 
and imprisoned, by the command, desire, and authority of his 
majesty our said lord the king; and has1>een ever since, con- 
tinually detained in prison by the same command, desire, or 
authority, by reason of which arrest and continual detention, 
it became impossible for him, the said James N. Tandy, 
from the time of said arrest, to surrender himself on or before 
the first day, of December, 1798; and continued so impos- 
sible until after the first day of December 1798 ; and this he 
is ready to verify," 6c c 

REPLICATION. 

" And the said Right Hon. John Toler, Attorney-General 
of our said sovereign lord the king, who for our present said 
sovereign lord the king in this behalf prosecuteth, as to the 
said plea of hinl the said James N. Tandy, by him above plead- 
ed as aforesaid, for our said present sovereign lord the king, 

Vol. IL E 
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aaith, that the said James N. Tandy did not surrender him* 
self within the tifrie in the said act of parliament mentioned, 
to wit, on or before the first day of December, 1798, without 
such cause as in the plea of the said James N. Tandy is by 
him- alleged ; and this he prays may be inquired by the coun* 
try; and the said James N. Tandy likewise," &c. 

The case was then continued on affidavit being made of 
the absence of a material witness, until 

'Monday, May 19, 



/ 



This day the prisoner being brought into court, and a jury 
being sworn to try the issue joined between James N. Tan- 
dy and Mr. Attorney-General, 

Mr. Ridgeway, counsel for the prisoner. My lords, and 
gentlemen of the jury, in this case of The King against 
James Napper Tandy, by an act of parliament passed in 
this kingdom in the 38th year of the king, it is enacted, that 
James Napper Tandy, among several others, shall stand atr 
tainted of high treason, and shall be liable to all the pains 
and penalties of the law annexed to the crime of high treason, 
unless they and each of them shall, severally and respectively, 
surrender themselves to some one of the judges of his raa^ 
jesty's court of king's bench, or to some justice of the peace 
within this kingdom, on or before the first day of December, 
1798, and shall respectively abide such charge as shall be 
made against them respectively, for and on account of the se- 
veral treasons aforesaid, with which they have been charged. 

To this Mr. Tandy has put in a plea in bar, in which he 
states^that before the 1st day of December, 1798, the day 
limited by the act of attainder for time to surrender him- 
self, to wit, on the 24th of November, 1798, in parts be- 
yond the sea, to wit, at Hamburgh, he was arrested and im- 
prisoned, by the command, desire, and authority of the king;' 
and has ever since been detained in prison. By reason of 
which arrest and continual detention, it became impossible 
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\ for lata, from the time of the said arrest, to surrender him- 

self on or before the said 1st day of December, 1798, and 
continued so impossible until after the said 1st day of De- 
cember. 

To this plea of Mr. Tandy, the Attorney-General has -re- 
fried, that he did not surrender himself within the time in 
the act of parliament mentioned, to wit, on or before the 1st 
of December, 1798, without such cause as in his plea is alle- 
ged. And on this plea and replication Issue has been joined, 
Mr. CuHran. My lords, and you, gentlemen of the jury 
1 am in this case of counsel for Mr* Tandy, the prisoner at 
the bar. I could have wished it had been the pleasure pi 
the gentleman who conducts this business on the part of 
the crown, if he had gone on first : the subject itself is of a 
very novel nature in this country, but certainly it is the right 
ef the crown, and which the gentlemen have thought proper 
to follow, to call on the counsel for the prisoner to go first ; 
and therefore it is my duty, my lords, to submit to you, and to 
explain, under the direction of the court, to you, gentlemen 
of the jury, what the nature of the question is that you are 
sworn to try- 

An act of parliament was passed in this country, which 
began to be a law on the 6th of October, 1798 ; on that day it 
received the royal assent. By that law it is stated, that the 
prisoner at the bar had been guilty of acts of treason of many 
different kinds : and it enacted, that he should stand attainted 

« 

of high treason, except he should, on or before the 1st day of 
December following, surrender himself to one of the judges 
of this court, or to one of his majesty's justices of the peace, 
for the purpose of becoming amenable to the law from which 
he was supposed to have fled, in order to abide his trial for 
any crime that might be alleged against him. 

It was a law not passed for the purpose of absolutely pro- 
nouncing any judgment whatsoever against him, but for the 
purpose of compelling him to come in and take his trial ; and 
nothing can show more strongly that that act of parliament 
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has. not established any thing touching the fact of the pri- 
soner's guilt, because it would be absurd, in one and the 
same breath, to pronounce that he was guilty of high treason,' 
and then call upon him to come in and abide his trial ; and! 
the title of the act speaks, that it is an act not pronouncing 
sentence against the prisoner, but that it is an act in order t4 
compel him to come forward. 

This act creates a parliamentary attainder not founded oil 
the establishment of the prisoner's guilt of treason, but on 
his contumacious avoidance of trial, by standing out against a 
trial by law. I make this observation to you, gentlemen of 
the jury, in order that you may in the first instance discharge 
from your minds any actual -belief of any criminality in the 
prisoner at the bar, and that for two reasons : first, because a 
well founded conviction of his guilt, on the authority of this 
statute, might have some impression on the minds of men 
.sitting in judgment on the prisoner; but for a more material 
reason I wish to put it from your minds, because his guilt or 
innocence has nothing to do with the issue you are sworn to 
try. 

Gentlemen, the issue you are called upon to try is not the 
guilt or the innocence of the prisoner: it is therefore neces- 
sary you should understand exactly what it is. The prisoner, 
was called on to show cause why he should not suffer death, 
pursuant to the enacting clause of the statute j and he has 
put in a plea, in which he states, that before the time for 
surrender had expired, namely, on the 24th of November, 
1798, seven days before the day that he had for surrendering 
had expired, he was, by the order of his majesty, arrested 
and made a ^prisoner in the town of Hamburgh ; and that in 
consequence of such arrest, it became impossible for him to 
surrender himself and become amenable to justice within 
the time prescribed : and the counsel for the crown have rest- 
ed the case on the denial in point of fact of this allegation ; 
and, therefore, the question that you are ; to try is simplified 
to this— "I was arrested," says the prisoner, "whereby it 



\ 



TANDY'S TRIAL. 37 

became impossible for me to surrender"— to which the counsel 
for the crown reply, " You have not been arrested at the timo 
alleged by you, whereby it became impossible for you to sur- 
render." This I conceive to be the issue in point of fact 
joined between the parties, and on which it is my duty to 
explain the evidence that will be offered. 

Mr. Tandy," gentlemen, is a subject of this country, and 
had never been in it from the time this act of parliament pass- 
ed, un^il he was brought into it after his arrest on the 24th 
of November, 1798 : on that day he was in the town of Ham* 
burgh. He had seven days, in which time it was practicable 
for him tp arrive in this country, and surrender himself ac* 

* 

eording to the requisitions of the act of attainder. Every. 
thing that could be of value to man was at stake, and called 
on him to make that surrender. If he did not surrender, 
his life was forfeited— -if he did not surrender, his fortune 
was confiscatedV-if he die! not surrender, the blood of his fa- 
mily was corrupted ; and he could leave them no inheritance, 
but the disgrace of having suffered as a traitor. 

Your common sense, gentlemen, will show you, that where 
a man is to forfeit his life unless he complies with the condi- 
tions of an act of parliament—your common sense, your com- 
mon humanity must show you, that a man ought to be suffer- 
ed to perform the conditions on which his life depends. It 
can require no argument to impress upon your minds, that to 
call on a man to Surrender himself on pain of death, and by 
force to prevent him from surrendering, goes to an atrocity of 
oppression that no human mind can contemplate without 
horror. , 

But it seems that the prisoner at the bar was a man of too 
much consequence to the repose of all the civilized nations % 
to the great moral system, I might almost say to the great 
physical system of the universe, to be permitted to act in 
compliance with the statute that called upou him to surrender 
himself upon pain of death. The wisdom of .the entire con* 
trnent was called upon to exercise its mediation on this me& 
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momentous circumstance. The diplomatic wisdom of Ger- 
many was all put into action on the subject. The enlighten- 
ed humanity of the north was called on to lend its aid. 
Gentlemen, you know as well as I the princely virtues, and 
the imperial gratifications, the consummate wisdom and saga- 
city of our "stedfast friend and ally,'* the emperor of all the 
Russias ;* you must feel the awe with which he ought to be 
mentioned: his sacred person has become embodied in. the* 
criminal law of England, and it has become almost a mispri- 
sion to deem or speak of him but With reveuence ! I feel that * 
reverence for him ; and I deem of him, and conceive him to 
be,' a constellation of all virtue — compared with the radiance 1 
ef which, the Ursa-major twinkles only as the glow-worm ! 
And what was the. result of the exercise of this combination 
ef wisdom ? That James Napper Tandy ought not to be got rid 
of in the ordinary way. . They felt an honest and proper in- 
dignation, that a little community like Hamburgh should em- 
bezzle that carcass which was the property of " a mild and 
merciful government !*• — they felt a proper indignation that 
the senate of Hamburgh, under the present sublime system, 
should defraud the mercy of the government of the blood of 
the prisoner, or cheat the gibbet of his bones, or defraud the 
royal ravens of this country of his flesh— and accordingly, by 
an order issued to these miserable inhabitants of the town of ' 
Hamburgh, who were made to feel that common honesty and 
common humanity can only be sustained by a strength not to 
be resisted, they were obliged to break the ties of justice 
and hospitality, to trample on tbe privileges that every stran- 
ger claims ; and they were obliged to suffer the prisoner to 
be trampled on, and meanly, and cruelly, and pitiably, to 
give up this unfortunate man to the disposal of those that 
coulcLdemand him at such a price ! 

If a surrender in fact had been necessary to the prisoner, 
certainly a very material object was achieved by arresting 

* Here is a fine satire on the mad doings of Paul L fee, . 
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him, because, they thereby made it impossible for him to 
avail himself of the opportunity. They made it impossible 
for him to avail himself of the surrender, if the reflection of 
his mind led him to it. If a sense of the dutf he owed his 
family led him to a wish, or to an intention, of availing him- 
self of the remaining time he had to surrender, they were 
determined he should not take advantage of it. He had been 
guilty of what the law deems a crime, that is, to fly from 
justice, though it does not go to the extent of working a 
• corruption of blood; but by this act of power, by this act of 
tyrannic force, he was prevented from doing that act which 
every court of justice must believe he was willing to do— 
which the law intends he would have done — which the law 
gave him time to do— which the law supposes he might have 
done, the last hour as well as the first. He was on his pas- 
sage to this country; that would not have taken up a third 
part of the time that had now elapsed ; but, by seizing on 
him in the manner he was arrested, it became impossible for 
him to surrender himself, or become amenable to justice. 
But, gentlemen, the prisoner when he was arrested, was treat- 
ed in a manner that made it impossible for him to do any 
act that* might have been considered as tantamount to a sur- 
render. He was confined in a dungeon, little larger than a 
grave— he was loaded with irons — he was chained by an iron 
that communicated from his arm to his leg, and that so short 
as to grind into his flesh ! In such a state of restriction did 
he remain for 15 days; in such a situation did he lay, in a 
common vault ; food was cut into shapeless lumps, and flung 
to him, by his filthy attendants, as he lay on the ground, as it' 
he had been a beast : he had no bed to lay on-— not even straw 
' to coil himself up in, if he could have slept ! In that situation 
he remained, in a foreign country, for 15 days of his long im- 
prisonment; and he is now called to show good cause why 
he should not suffer death, because he did not surrender him- 
self, and become amenable to the law! He was debarred all 
communication whatsoever : if he attempted to speak to the 
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sentinels who guarded him, they could not understand him.; 
he did make such indications of his misery and his suffer* 
ings as could be conveyed by signs ; but he made them in 
vain. And he is now called upon 'to show cause wherefore 
he did, contumaciously and traitorously, refuse to surrender 
himself, and become amenable to the law ! 

Gentlemen of the jury, I am stating facts that 1 happened in 
a foreign country: will you expect that I shall produce wit* 
nesses to lay those abominable offences before you in evi- 
dence ? It was not in the power of the prisoner at the bar 
to procure witnesses ; he was not of importance enough to 
call on the armed civilization of Europe, or on the armed 
barbarity of Europe, to compel the inhabitants of the town 
where he was imprisoned to attend in this court, to give 
evidence for the preservation of his life ; but though such 
interposal could not be obtained to preserve his life, it could 
be procured for the purposes of death. And it, is one rea- 
son why the rights of neutral states should be respected; 
because, if an individual, claiming those privileges, be torn 
from that sanctuary, he comes without the benefit of the tes- 
timony of those that could save his life. It is a maxim of law, 
that no man shall lose any thing, much less his life, by the 
non- performance of a condition, if that non-performance had 
arisen by the act of God, or of the party who is to avail him- 
self of the condition ; that the impossibility so imposed, shall 
be an excuse for the non-performance of the condition. 
That is the defence the prisoner relies upon. " Why did you 
not surrender, and become amenable to justice ?" " Because I 
was in chains.*' "Why did you not come over to Ireland ?" 
** Because I was a prisoner in a grave in the town of Ham- 
burgh." " Why did you not db something tantamount to a 
surrender?" "Because I was unpractised in the language 
of the stranger, who could not be my protectors, because 
they were also my fellow sufferers." But he may push this 
reasoning much farther ; the statute was made for the ex- 
press purpose of making him amenable. When the crown 
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adzed him at Hamburgh, it thereby made him amenable, 
and so satisfied the law. It could not seize him for execu- 
tion, as an attainted person; for the time had not arrived 
when the attainder^ could attach. The king, therefore, 
seized him, as a man liable to be tried; and yet he calls up- 
on him to suffer death, because he did not make himself 
amenable by voluntary surrender, that is, because he did 
not do that which the king was pleased to do for him, by a 
seizure, which made it at once unnecessary and impossible 

. for him to do by any voluntary act. 

Such is the barbarity and folly that must ever arise when 
force and power assume the functions of reason and justice. 
,As to his intention after the arrest, it is clearly out of the 
question. The idea of intention is not applicable to an im- 
possible act. To give existence to intention, the act must 
be possible, and the agent must be free. Gentlemen, this, 
and this only, is the subject on which you are to gimp a ver- 
dict. I do think it highly honourable to the gentleman who 
has come over to this country, to give the prisoner at the 
bar the benejit, of his evidence; no process could have com- 
pelled him : the inhabitants of foreign countries are beyond 
the reach of process to bring witnesses to give evidence. 
But we have a witness, and that of the highest respecta- 
bility, who was himself af Hamburgh, at the time Mr. Tan- 
dy was arrested, in an official situation. We will call Sir 
James Crawford, who was then the king's representative in 
the town of Hamburgh. We will show you, by his evidence, 
the facts that I have stated ; th/tt before the time allowed 
to the prisoner to surrender had elapsed, Sir James" Crawford 
did, in his official situation, and by orders from his own go- 
vernment, cause the person of Mr. Tandy to be. arrested in 
Hamburgh. Far am I from suspecting or insinuating on Sit 
James Crawford, that any of the cruelties that were practi- 
sed on that abused and helpless community, or on my abu« 
sed client, were committed at his instance or personal san&r 
4ion— certain am I, that no such fact could be possible* 1 

Vol. If. ' W - 



\ 



43 TANDrS TRIAL. 

I told you before, gentlemen, that the principal queatiom 
you had to try was, the fact on which the parties had joined 
issue; the force and arrest alleged by the prisoner, and the 
denial of that force by the counsel for the crown. There i* 
one consideration that I think necessary to give some attention 
to. What you may think of the probable guilt or innocence 
of the prisoner, is not within the question that you are to de- 
cide; but if you should have any opinion of that sort, the 
verdict given in favour of' the prisoner can be no preclusion 
to public justice, if, after your verdict, they still call for hi* 
life ; the utmost that can follow from a verdict in his favour ^ 
will be, that he will be considered as a person^who has sur- 
rendered to justice, and must abide his trial for any crime 
that may be charged against him. There are various ways of 
getting rid of him, if it is necessary to the repose of the 
world that he should die. 1 have said if he has com* 
mined any crime, he is amenable to justice, and in the 
hands of the law: he may be proceeded against before a 
jury; or he may be proceeded against in another and more 
summary manner: it may so happen that you may not be 
called upon to dispose of his life or of his character finally. 
Whatever verdict a jury can pronounce upon him will be of 
no final avail. There was, indeed, a time, when a jury was 
the shield of liberty and \ life. There was a time, when I 
never rose to address it, without a certain sentiment of con- 
fidence and pride— but that time is past. ' 

I have no heart now to make any appeal to your indigna- 
tion, your justice, or your humanity. 1 sink under the con- 
sciousness that/ you are nothing. With us, the trial by jury 
has given place to shorter, and, no doubt, better modes of 
disposing of life. Even in the sister nation, a verdict can 
merely prevent the duty of the hangman, but it never can 
purge the stuin which the first malignity of accusation, how- 
ever falsified by proof, stamps indelibly on the character of 
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<B> "acquitted felon."* To speak proudly of it -to you 
would be a cruel mockery of your condition ; but let me be 
at least a supplicant with you for its memory. Do not, I be- 
seech you* by a vile instrumentality, cast any disgrace upon 
its memory. , I know you are called out to-day to fill up 
the ceremonial of a gaudy pageant, and that to-morrow you 
will be flung back again among the unused and useless lumber 
of the constitution ; but trust me, the good old trial by jury 
will come round again ; trust me, gentlemen, in the revolu- 
tion of the great wheel of human affairs, though it is now at 
the bottom, it vr\\\ reascend to the station it has lost, and 
once more assume its former dignity and respect ; trust me, 
that mankind will become tired of resisting the spirit of in- 
novation, by subverting every ancient and established princi- 
ple, and by trampling upon every right of individuals, and 
of nations. Man, destined to the grave-*-nothing that ap- 
pertains to him is exempt from the stroke of death-— his life 
fleeth as a dream, his liberty passeth as a shadow. So top 
of his slavery — it is not immortal ; the chain that grinds him 
is gnawed by rust, or it is rent by fury, or by accident, and 
the wretch is astonished at the intrusions of freedom, unan- 
nounced even by the harbinger of hope. 

Let me therefore conjure you, by the memory of the past, 
and the hope of the future, to respect the fallen condition of 
the good old trial by jury, and cast no infamy upon it. If 
it is necessary to the repose of the world that the prisoner 
should die, there are many ways of killing him— we know 
there are; it is not necessary that you should be stained 
, with his blood. The strange and still more unheard-of pro- 
ceedings against the prisoner at the bar has made the busi- 
ness of this day a subject of more attention to all Europe 
than is generally excited by the fate or the suffering 
of any individual. Let me, therefore, advise you, seriously 
to reflect upon your situation before you give a verdict of 

• Mr. Wiudhtim's phraseology — he who lately said "that Ptter Parc» 
ftine deterred a statue of gold for hre comtaet in America !* 
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meanness and blood that must stamp the character of foHf 
and barbarity upon this already disgraced and degraded 
Country. 

EVIDENCE FOR THE PRISONER. 

Sir James Crawford deposed that he was the king's mi- 
nister plenipotentiary at Hamburgh, in 1798; that in conse- 
quence of orders transmitted to him from his majesty's 
secretary of state, he made a requisition of the senate of 
Hamburgh to hare James N. Tandy arrested and confined, 
which was- accordingly done on the 24th of November, 1798* 
and he was continued in close custody until the 1st of De- 
cember following — that he believes Tandy was in Hamburgh 
on his way to Paris— that the, senate of Hamburgh, as this 
deponent understood, at the instance of Tandy, made apt- 
plication to this deponent to release him on the ground of 
his being a commissioned officer in the army of the French 
republic. No application was made to this deponent to send 
Tandy either to England or Ireland, ajid if there had, this 
deponent would have endeavoured to transmit him to En- 
gland as soon as possible, which, however, he could not have 
done without the consent of the senate of Hamburgh, as 
they for some time refused to give Tandy up, lest they 
Should embroil themselves with the French republic, under 
which they were informed he held a' military commission.* 
This deponent supposes it possible, with fair winds, to come 
from Hamburgh to Yarmouth, in England, in_3? hours 

G. Smith swore that he was sent on behalf of the prison- 
ers to Hamburgh, with a subpoena, for Sir James Crawford, 
Mathias Myer, and Ferdinand W. Walbourn ; and by the 
authority of the prisoners offered to defray their expenses 

* They were involved with the French government. Bonaparte not only 
-wrote them an angry letter, bat obliged them to pay a large •urn of money 
by way of quietus * 
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to any amount they might fix on ; they did not all obey the 
summons ; the two latter are not here. 

Mr. Attorney-General then addressed the court and jury- 
he spoke "at great length upon the case of Lord Duffus as 
being strongly in point ; after him Mr. Prime Serjeant made 
some few observations. 

Mr. Ponsonby, in reply, observed, it would have been just 
as pertinent to the point to have quoted the case of the six 
carpenters, or the case from Swift, of Stradley versus Styles, 
as that of Lord Duffus. He then commented upon the testi- 
mony, and the law applicable thereto, and said, that had the 
two witnesses of Hamburgh attended, Mr. Curran's statement, 
as to the manner in which the prisoner had been treated, 
would have been fully proven. 

Mr. Itf'Nally spoke to the same effect. 
Mr. Ridgeway was stopped by the court. 
Lord Kilwarden. Gentlemen of the jury, you have a plain 
and simple issue, on a question of fact, to decide ; and on as 
simple and plain evidence as ever was laid before a court 
and jury. The question you have to try is, whether James 
N/ Tandy, the prisoner at the bar, was arrested on the 24th 
day of November, 1798, by authority derived from the king; 
and that by reason of that arrest, and continual detainer under 
that arrest, from the day of the arrest to the first day of De- 
cember in the same year 1798, it became impossible for the 
said James N. Tandy to surrender himself, on or before the 
first day of December, 1798. 

Before \ state the evidence, I will trouble you by stating 
the occasion of the present inquiry. An act of parliament 
passed in this country on the 5th day of October, 1798, en- 
titled " An act to compel certain persons who have been 
engaged in the late rebellion which hath broken out in this 
kingdom, to surrender themselves and * abide their trials, 
respectively, within a limited time, on pain of being attainted 
of high treason." And then the act goes on, and recites the 
names of certain persons charged with being concerned in 
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acts of treason* and, among the rest, the prisoner, and that 
he had fled ; and then the act proceeds to adopt such mea« 
sures as may bring them in* and render them to justice 5 then 
it goes on and says, that each of them " shall stand attainted 
of high treason* and shall be liable to all the pains and pe- 
nalties by law annexed to the crime of high treason, unless 
they, and each of them, shall, severally and respectively sur- 
render themselves to some one of the judges of his majesty's 
court of king's bench, or to some justice of the peace within 
this kingdom, on or before the first day of December, 179$, 
and shall respectively abide such charges as shall be made 
against them respectively, for and on account of the several 
treasons aforesaid, with which they have been charged. 

The parties mentioned in this act had until the last mo- 
ment of the day of the first of December, 1798, to surrender 
themselves ; and, gentlemen, you will observe, that the ob- 
ject of this act was not to attaint or punish any man 5 but it 
was to compel every man, mentioned in it, to do that which 
every subject of the realm was bound to do, namely, to sur- 
render himself to justice; and the act does expressly say* 
that he must surrender himself, and take his trial for any 
charges that shall be brought against him. The end. and 
purport of the act was not to inflict punishment on the p^rty, 
or to' condemn him to death unheard ; but it was to compel 
him to do that which he ought to do, namely, to surrender 
himself: and in case he did not. surrender himself, the act 
then went further, and enacted, that the fact with which he) 
was charged, should be taken as confessed, and that he had 
acknowledged the crime. I have stated so much, to you, to 
remove from your minds what cannot indeed enter into them— 
that you have no more to do with the. criminality of Mr. Tandy 

1 

than you have with the criminality of any other person alive \' 
and it is your duty to suffer no such idea to enter into your 
minds. It is necessary for me to go further : I will state 
this to you— that by finding a verdict in favour of the prisoner 
at the bar, it will produce no other effect than giving the 
.1 
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crown an opportunity of indicting him for such charges as 
they may have against him ; and, in my apprehension, the 
intention or criminality of the prisoner is out of the question. 

I wish you to bear in your mind what the issue to be tried 
is ; it is what 1 have stated — Whether Mr. Tandy was ar- 
rested on the 24th day of "November, 1798, and kept in close 
custody ; and quoad, whether it was thereby rendered impos- 
sible for him to surrender himself ? As to his will or inten- 
tion, it is not given to you ia evidence, nor are you bound to 
inquire into it ; and if you suffer that to enter into your con- 
sideration, you will find a verdict, if you find against the 
prisoner, on a fact that had no right to go to you in evidence. 
It is not what his intention was, or might have been, on the 
33d of November, 1798, to go to Paris, and op the 24th to come 
to Ireland ; that is beyond your inquiry, and if you enter into 
a consideration on that subject, you do (hat which you were 
not sworn to try. But you are sworn to try if he was, from 
that day until the time limited had elapsed, continually con- 
fined; and if it was thereby rendered impossible for him to 
surrender himself to one of the judges of the court of king's 
bench, or to some justice of the peace within this kingdom. 

For my part, I cannot conceive it. And I have the direc- 
tion of my brethren on the bench, to say for them what I 
have already said for myself; that it is a case particularly 
clear, and on which there can be no doubt, that there was an 
impossibility from the time of the prisoner's arrest on the 34th 
day of November, 1798, until the last moment of the first of 
December following, to surrender himself according to the 
Requisitions of the statute. 

The jury retired for a few minutes /and then returned 
their verdict, " we find for the prisoner." 

Mr. Attorney-General then stated, that as the \ same 
evidence was applicable to the prisoner Harvey Morris, he 
Jrould withdraw the replication, and confess the plea ; which 
being done, he prayed that the prisoners might be remanded 
for the present. 
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The prisoners were accordingly remanded. 

A bill of indictment for high treason being soon after found' 
against Mr. Tandy atLifford, in the county of Donegal, he 
was accordingly transmitted to that pjace to be tried by the 
circuit judges. 



LIFFORD, APRIL 7. 



The Kino v. Tandy. 

At 10 o'clock Mr. Justice Chamberlaine and Mr. Justice 
Fox took their seats on the bench, and the prisoner being 
brought up, was asked by the clerk of the crown whether he 
p was ready for his trial. t 

Mr. Rolleston then rose and moved the court, that the- 

N indictment, and the several proceedings had thereon, might 

be read ; and observed that the counsel at present concerned 

for Mr. Tandy had no opportunity of knowing what they 

were. 

Mr. Justice Chamberlaine said, that as the prisoner had 
been served with a copy of his indictment, there was no ne- 
cessity, nor had he a right to have it read. 

Mr. Rolleston then moved that the writ, by virtue of which 
the indictment had been remanded from the court of king's 
bench, should be read. It was read accordingly, and it re- 
cited, u that a writ of certiorari had formerly issued Jo re- 
move the indictment, and all matters touching' the same, 
from Lifford into the court df king's bench," and then pro- 
ceeded to remand the said indictment, and all matters touch- 
ing the same, in order that the justices of gaol delivery and 
oyer and terminer might proceed thereon, " in such a man- 
ner as they might have done if the said indictment had never 
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been brought into the court of king's bench." Mr* Rolleston 

' said, that upon this writhe conceived his client had a right to 
plead, as if no plea had been put into the court of king's bench, 
inasmuch as this writ authorized the court in which he then, 
stood, to proceed only in such manner " as they might have 
done, if the said indictment never had been brought into the 
court of king's bench:" the proceedings, therefore, as he con- 
tended, were to be taken now, precisely in the same situation 
as they stood when they were removed by the writ of certio- 
rari^ and at that time it was admitted that the prisoner had 
not been put to plead. He therefore moved, " that the pri- 
soner be now put to plead." 

Mr. Schoales, on the same side, said, that the present mo- 
tion was founded on the presumption, that any proceeding had 
in the court of* king's bench, after the indictment was remo- 
ved thither, must be considered by this court as matters of 
which they had no authority to take cognisance; a point 
which he hoped to be able clearly to prove. This court, he 
said, derives its jurisdiction from his majesty's commissioners 
of oyer and terminer and gaol delivery, and is not ah emana- 
tion from the court of king's bench, nor any otherwise de- 
pendent thereon. He observed that the writ which had been, 
read, was founded upon two statutes passed in Ireland, the 1 1 
and 12 Geo. III. c. 34. and 21 and 22 Geo. III.c. 51. These 
acts showed that by the common law, as it stood before they 
were enacted, this indictment could not have been remanded 
at all, but the prisoner must have been tried in the court of 
king's bench. But by those statutes, the court was empow- 
ered to remand what ?— • not the plea, if any plea was put in— 
not the other proceeding which might have been had in the 
court of king's bench, but only the prisoner and » his indict- 
ment; such were the words of the statute; and what proved 
demonstratively that the legislature did not intend to give the 
court of king's bench authority to send down any of the pro- 
ceedings had before them, was the concluding paragraph of 

the statute, which directed that such indictments should be 
v Vo*. II n 
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proceeded on " it* such manner as should have been done if the 
said prisoners, or their indictments, had never been brought in- 
to the said court of king's bench." Now, if Mr. Tandy had not 
been brought up by the certiorari, nothing could be remand- 
ed by the court of king's bench but what had been previously 
removed into it: and what was that ? the indictment', and the 
indictment alone. With respect to the words used- in the writ, 
" all matters touching the same/' Mr. Schoales contended, 
that these words were not found in, nor were they authorized 
by the statutes which created the writ, and were therefore to 
be considered as mere surplusage. 

The court, after hearing the Right Hon. the Attorney -Ge- 
neral (John Stuart) in reply, refused the motion. Their lord- 
ships were of opinion that the arguments in support of it 
could only prove that the court of king's bench was wrong in 
sending down the proceedings had thereon; but as the court 
had sent these proceedings down, and it appeared from thence 
to their lordships that the prisoners had pleaded to the in" 
dictment, they thought themselves bound to take notice of 
that plea, and to refuse the motion. 

Mr. Rolleston then moved " that the prisoner be permitted 
to withdraw his plea, put it in the court of king's bench, and 
to plead dc wtbo** He observed, that this was an application 
to the discretion of the court; but that he would show, from 
decided authorities, in England as well as in Ireland, that it 
wa* a motion uniformly complied with in similar circumstances. 
He then cited the case of The King v. The Dean of St. Asaph, 
where the indictment having been removed by certiorari, the 
prisoner pleaded 4? novo in the court of lung's bench. So in the 
case of The King v. Agolet, and The King v. Ward, which 
casesy he said, were noticed in a celebrated case in this coun- 
try, the case of Mr. Keon, who was indicted and convicted, 
some years ago, for murder. 

Mr. Schoales followed, and, in addition to the cases cited 
by his learned colleague, referred the court to authorities in 
Carthew,p. 6. The King v. Baker, and The King v. Carpenter, 
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m 4 Vfaer's Abridgment, hi both which case* the prisoner, 
had been allowed to plead de novo* He said .there was a 
circumstance in this ease in favour of the application, which 
he drd not find in any of the other cases, and which he hoped 
would decide the court in the exercise of its discretion; it 
was this :— -that at the time the present indictment was foun4 
against the prisoner, at the assises of Lifford, he was a.pri* 
4oner in the gaol of Kilmainham, and had, of course* no op* 
portunity of knowing whether the bill of indietment had been 
found against him in a legal and regular manner, or whether 
there might not have been some proceedings that were infor- 
mal, and of which he would have had a right to avail himself 
if he had been informed of them. 

Mr. Justice Chamherlaine said he would be sorry any in- 
formation would be seat abroad*, that the prisoner had not ^ 
had every advantage which by law he was entitled to. I 

Mr. Schoalea (after a few minutes' conversation with Mr* 
Tandy, who was placed immediately behind his counsel) de- 
sired leave to say, lest, from a misunderstanding of the ob- 
ject of his argument, any such idea should Arise amongst* the 
numerous audience, as that which the court had hinted at, , 
that he had instructions from his client to say* and wished 
also for himself and for the gentlemen concerned with him, 
to say, that no insinuation was intended; that, on the contrary, 
he had himself an opportunity of knowing, and his client was 
folly sensible, that throughout .the whole prosecution, he had 
experienced from the Right Hon. Gentleman who conducted 
it, every indulgence which his situation adfekted, and every 
attention which politeness or humanity could suggest. 

Mr. Attorncy.Gcneral said, that, in affording to the prisoner 
every indulgence which was consistent with hfe unfortunate 
situation, he was guided not more by inclination than by duty; 
a duty which he felt he owed to every person whose prosees> 
tion he was obliged to conduct, be his situation in society 
high or low, and which, he trusted, he would never forget. 
He then' argued upon the motion, that some ground should 
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have been laid beyond mere allegation, in order to induce 
the court to exercise its discretion in the prisoner's favour. * 

The court said, that if it appeared to them that any sub- 
stantial advantage could be derived to the prisoner from their 
granting this motion, they would comply with it; but none 
such had been pointed out to them ; and, therefore, they felt 
themselves bound not to retard the course of justice by com- 
plying with itf 

The prisoner's counsel then stated, that they had affidavits 
of the watnt of -a material witness, on whicn thev* moved to 
put off the trial to the next assises. Three affidavits were 
read, but they not containing matter sufficient enough to sa- 
tisfy the court, this motion was also refused. 

The' sheriff was then directed to return a jury; and, while 
the panel was calling -over, Mr. Tandy held a short confer- 
ence with his counsel, and with his son, James Tandy, and 
another gentleman, a near relation, who attended him at the 
bar during the whole proceedings. 

Mr. Tandy then expressed a desire to be heard, and 
sHence having been commanded, he spoke nearly as follows, 
in a manner at once firm and respectful. 
v « My lords, 

c< It is not my intention to give any further trouble to your 
lordships, oh this occasion; I am sorry your lordships have 
had so much. I am happy in having an opportunity of return- 
ing my acknowledgments to the Attorney-General through- 
out this proceeding; in the discharge of the duties of his. 
office, he has never forgotten the feelings of a man. 

" My lords, I have read the copy of the indictment with 
which I was served in the gaol of Kilmainham; I admit 
that the facts contained in it are true, and have no doubt can 
be proved : why then should I put your lordships and the 
court to the trouble of going through the form of a trial ? 
tf course, I desire to plead guilty to the indictment." 
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Mr. Justice Chamberlaine, after a short 'pause, addressed 
Mr. Tandy, as follows : ' 

' - w Prisoner at the bar, 

"It is the duty. of the court to apprize you of the conse- 
que rice of the application Which you have made : by pleading 
guilty, you must consider your life as forfeit: you have had 
able men assigned you as counsel; confer with them, and 
weigh this matter Well before you determine. 

} Mr. Tairtdy immediately replied, r 

" My lords, I had mentioned my design to my counsels, 
beforfe I made my application to your lordships t I know they 
are men of integrity and ability, and I am obliged to them 
for their exertions. "What they could do they have done; 
but I feel it would be unable for the highest talents oa 
earth to prevent the facts with .whiph I am charged from< 
bein£ proved,' and my love of truth will. not allow me now 
to persevere in that which I know to be a falsehood. Myi 
lords, I am fully apprized of the nature of. that awful, sen^ 
tehee which must be pronounced against me ; but I confide 
in the justice of my cause, and trust I shall meet my fate 
with the fortitude of a man !" 

The indictment was then read at length, and the pri- 
soner having pleaded guilty, Mr. Justice Chamberlaine, af- 
ter a short but affecting address, pronounced the sentence of 
the law. 

Mr. Tandy was condemned to die, but, to the astonishment 
of the public, he was not executed, and was respited from 
week to week. * This requires some explanation. The me- 
morable battle of Marengo had changed, in one day, the po- 
litical system of Europe, and Bonaparte became the principal 
figure on that interesting stage. By what may be gathered 
from Mr. Curran's speech, and what every reader of news- 
papers may recollect, the manner in which Mr. Tandy was 
arrested at Hamburgh must be well known. The whole 
world exclaimed at the late infraction of neutral territory -in 
the seizure of the unfortunate Duke d'Enghien. But part 
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of the world is inclined to forget that the English ministry 
had set a previous example in the violent and illegal seizure 
of Mr. Tandy, merely for the pleasure of hanging him—and 
hanged he would have been but for the powerful interfe- 
rence of the chief consul/ who threatened, to retaliate in 
case of execution. The English ministers were in a most 
perplexing quandary, and now wished most earnestly that 
they never had seized him. They shifted and covered the 
thing as well as they could. One day they told Mr. Tandy 
that he would be hanged immediately— the next that he was 
to be transported to Botany Bay. At length he was inform- 
ed (negotiations for peace being in great forwardness) 
" that be had permission to reside in any part of the world 
he pleased, except in- his majesty's dominions;** and it wae 
requested that Mr. Tandy's friends might not make any pub- 
lic exultation indelicacy t* Lord Harchuickc ! He was ta- 
ken by night from Lifford, and conveyed through thee most 
Unfrequented roads to Wicklow, where he was embarked 
for France, and where he arrived in safety, on the 14th 
of March, 1802. After a very busy political life of 72 years* 
he died quietly in his bed at Bordeaux, and was buried with 
military honours. 

* Betides the delivery of Mr. Tandy from death* the chief eemal— let m 
do him justice— redeemed M. la Fayette and his family from the dungeon* 
of Austria, a transaction which will reflect eternal infamy on the combined 
kings and their infamous agents. 
1 



THE TRIAL 



mW I4MBS o'bRIKR, FOR WILFUL JfURMR. 



COMMISSION COURT, 

HELD before Lord Yelverton and Mr. Justice Day, came 
on the trial of James O'Brien, for the wilful murder of John 
Hoey.* 

Mr. Curran, counsel for. the prosecution, stated the case. 
He observed, it was not the ordinary custom for the gentle- 
men of the bar, when prosecuting a man in a case that turn- 
ed upon the question of life and death, to press many obser- 
vations either on the court or the jury, in order to make any 
unfair lodgment on the minds of the jury, in order, if it was 
possible, to excite any anticipated sentiment unfavourable .to 
the prisoner. He would be the more cautious in any obser- 
vation he should make, because, on matter of fact, the pri- 
soner had not the same privilege the prosecutor had; and be- 
cause the wisdom and humanity of the law has established, 
that, with respect to a prisoner on the trial of his life, the 
evidence of criminality must be so plain and clear, as that 
no argument or evidence produced by the defendant could 
by possibility shake it ; but the humanity of the law has 
also given to the prisoner a great advantage indeed, and 
4hat was the solemn and awful duty that was imposed upon 

* We iniert this trial merely to show the miserable fate of an infumer. 
Most of these wretched men hare disappeared, or are gone to foreign coun- 
tries, wandering under borrowed names. 
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the judges, not to be his advocate, but certainly to be his 
cbunsel. 

The prisoner at the bar stood indicted for the wilful and 
deliberate murder of a fellow creature, which, by the laws of 
all countries, and the ordinances of every nation, barbarous or 
civilized, has this positive and recorded principle, that, 
" whoever shall shed man's blood, by man shall his blood be 
shed." When God gave life to man, he imposed it as a duty 
on him to protect that life he intrusted him with, until it 
was the will of him that gave it to take it away ; and society, 
when it instituted the severe law of capital punishment on 
the head of the deliberate and wilful murderer, did only 
carry the commands of God into effect, through the medium 
of the municipal law. 

It wotild be necessary for the jury to cany in their minds, 
that though it is found necessary to remove the murderer 
from the earth, yet every man that lifted his hand against his 
fellow man, even though life should be terminated by the. 
blow, is not called murderer by the law, nor does the law con- 
sider him as such ; for, as the most enlightened and humane 
judge that ever wrote or thought upon the subject (Judge 
Foster) has declared, it might be attended with a depra- 
vity bent on mischief. To bring a man within the meaning 
of the law, it must be the cool and deliberate taking away 
the life of a fellow creature, attended by such circumstances 
as take away from the murderer all plea of self-defence — be- 
cause the law does allow that sort of proof for a prisoner, 
and does lean towards the infirmity and frailty of human na- 
ture. The jury ought to recollect that the prisoner was but 
a man — they ought to recollect that themselves were but 
men— and the judges would recollect that they were but 
men, sitting in judgment on their fellow man, 

Mr. Curran then said, it would not be necessary minute- 
ly to state the evidence intended to be produced, but merely so 
much as would enable the jury to understand the nature of 
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the case ; it would, therefore, be necessary for him to depart 
from the general rule, and make a few observations. f 

The present trial was considered abroad as of some ex- 
pectation* He very well knew, that whenever a judicial 
inquiry became the topic of pubjic and general conversation* 
that every- conversation was in itself a little trial of the fact. 
The voice of public fame, the falsest witness' that ever was 
sworn or unsworn, is always ready to bear testimony to the 
prejudice of an individual; the mind becomes heated, and it 
can scarcely be, expected, even in a jury-box, to find a cool, 
and reflecting, and uninterested mind. There are two tribunals 
to which every man must be amenable— the one a municipal 
tribunal, the other the great, and general, and despotic tri- 
bunal of public,, reputation. If the jury had any reason to 
suppose that any man that came before them had been al- 
ready tried by public fame, and condemned, he begged to 
remind, the jury of the solemn duty that justice imposed on 
them, to turn t^ieir .eyes away from the recollection that any 
sentence of that sort of condemnation hajl been pronounced 
by the voice of public reputation ; and if they thought that his 

character had sunk under such a -sentence, he would remind 

»  - 

the jury, that the infjamy of such a condemnation was enough, 

without their taking it into their consideration; it was the 

duty of the Jury to leave t^e decrees of that court of public re* 

putation to be executed by its own authority, for they had no 

right to pass sentence of condemnation on any man because 

that prejudging court might have passed sentence on his 

character; they ought to reflect, that the evidence ,given 

before that court was unsworn, that there was jk> deposition 

of any witnesses upon oath, and, there fore, thjey were bound to 

consider the evidence before them jjaked and sample, as if 

they had never heard the name of the man tjiey were to try, 

and the sentence of condemnation that public fame had pro- 

naunced on his character. There was but one .point of view 

in which public character ought to be taken, and that w#s» if 

there was doubt : in such a case, general good character 

Vo l. IT. N H 
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ought to have* great weight, and go towards the acquittal of 
the accused ; but, should it so happen, that general bad cfca 1 
racter should be thrown into the scale, it ought not to have 
one twentieth part of the weight that good character should 
have. •• * v r . 

The jury, he yas satisfied, would deliberately and cautious- 
ly weigh the evidence to, be produced; and they would 
be perfectly satisfied in their minds of the guilt of thfe pri* 
soner, and they must feel an irresistible and coercive force 
acting oh them from the weight of the evidence, before, by 
their verdict, they pronounce that melancholy sentence that* 
would remove a murderer from the face of the earth* 

* - 

EVIDENCE AGAINST THE PRISONER. ; 

Mrs. Anne Hoey swore that the deceased washer husband- 
that previously to the unfortunate affair in question, he was in a 
very bad state of health, being confined to the house, taking 
medicines, and subject to a variety of complaints whereby he be- 
came very weak ; and the witness particularly deposed that 
lie was rendered almost blind, and had befen obliged* shortly 
before.; he was killed, to have five blisters on him, and an 
issue in his arm— that he walked on the evening abovrf 
stated, to take the air, after which the witness never beheld 
him, until she saw him dead in Madam Stephen's hospital. 

Surgeon Colles is resident surgeon at Stephen's hospital 
r^he deposed that the body of the deceased, having, been taken 
on the evening aforesaid to his hospital, he did, on the following 
day, surgically examine it, in order to discover what were 
the wounds, and found that the man had received a stab 
with some two-edged weapon, in the left side — the wound 
went five inches into the body and penetrated the heart. 

A. Downey was in the fiey on the evening of the 4th * 
May, \79 8-— saw the deceased standing near the wall of the 
field, peaceably and quietly, detached from a great number 
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of persons playing at foot-ball and wrestling--heard a cry of) 
here u O'Brien the informer,* and , saw the prisoner and 
two invalids come oyer tKc wall; upon which the mob in the 
field immediately ran away— that' as soon as the prisoner got 
info the field 9 he ran at the deceased and gave him a kick 
and a bloW*~that the deceased retreated sideways, and whilst 
retreating, the witness saw the prisoner take a dagger from 
tinder his coat, with ^rhich he stabbed the deceased, who — 
distantly fell-r-that the prisoner immediately ran away a few , 
yjtCfB* and then returned and raised the hand of the deceas- 
ed, which, when he let go, fell to the ground; that he then 
examined the deceased's coat where the wound was, and im- 
qft£diate|y ran off— that the deceased did not in any manner 
aasaolt or raise his hand against the prisoner ; he might have \ 
said something to him without the Witness hearing it, but he 
could not do any thing without the witness seeing it— the- 
deceased was by no means one of the crowd that was play* 
lug, but seemed merely a spectator* and in a very sickly- 
state of bod^ 

Lawrence Beagttati corroborated minutely the examination 
of the witness Downey. He Was cross-examined b^*Mr« 
Greene, and acknowledged that the crowd was very great, 
upwards, of a thousand persons. 

• Exculpatory evidence was produced in favout of the prison- 
er, to show, that as the assembly of the people was supposed 
to be of a seditious nature, Alderman Manders and Major ' 
Sirr posted soldiers at the entrance of the field to arrest sus- 
pected persons, and that two were taken into custody. It 
was also endeavoured to be shown, that O'Brien was occa- 
sionally deranged— to corroborate which, two invalic} soldiers 
tvere examined. 

Mr. M?Nally, as counsel for the prosecution, recalled the 
ititneas Downey, in order to invalidate the evidence of the' 
iwo invalid soldiers. The witness positively swore that the 
deceased, after lie was assaulted by the prisoner, was in the 
net of retreating as fast as in all appearance he cpuld, when 

* See Finney's Trial. 
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the prisoner stabbed him. He, the witness, on looking bacffr 
and seeing; the man fall, was proceeding to return and take 
him from the. ground, but one of the invalid soldiers refused 
to let him approach for some time* The witness said, " the 
man is murdered 1" — " If he is murdered (said the in- 
valid soldier,) it was not we, but the man in coloured clothes 
that murdered him." * 

The evidence being closed on both sides, the Hon. Justice 
Day proceeded to charge the jury. The learned judge strict- 
ly recapitulated the evidence, dwelt with .force and precision 
on the leading circumstances of the case, and then ably laid 
down the points of law. 

It was his duty to tell the gentlemen of the jury, that any 
provocation that could be given by an unarmed person on 
the occasion, could not justify the prisoner to take away his. 
life. Such was the law that made allowance for human frail- 
ty, were even the evidence of the invalid admitted, between 
wljich, and the evidence of Downey and Beaghan, there ap* r 
peared a contradiction, on which, the only difficulty of deci-'. 
sion, respecting the feet, hinged* If Downey's deposition 
gained full credit, the prisoner's case must be considered 
attended with inhuman aggravation, as thereby it appeared 
the unfortunate man was killed in retreating. Where thus 
the evidence on both sides was at an issue, the learned judge, 
after duly commenting on the circumstances and contra- 
distinguished clashing testimony, recommended to the jury 
to give each whatever weight in their consciences* on serious 
inquiry, it could be found to deserve— and it might be, at the : 
same time, not improper to reflect, that the prisoner, from 
the nature of his employment, became much obnoxious. If 
public odium influenced any attack on him in the unfortunate 
affray, the jury would do well to investigate how far, and. if 
they conceived his case deserving any consideration on that - 
ground, they were bound, no doubt, to give it— but his lord- 
ship- here again took the law distinction, that such provoct- * 
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tiati, were h given, cOuldnoetie received as a plea to 'set off 
the prisoner's crime. ' ' • . ' • 

The jury, without leafing the box, found the prisoner 
G&iltt. ' •'• • ;i ' : '* 

. Oh which Mr.* Justice Day, with impressive and pathetic 
solemnity, passed sentence of death on fhe culprit. The' 
learned justice observed, on the awful occasion, that if mur- 
der admitted of aggravation, the felon** crime, which nad 
been clearly established in evidence to the full  satisfaction of 
the court and jury, was aggravated with the most unprovoked, 
wanton and • savage cruelty; he murdered an inoffensive, in- 
firm, and defenceless man ; a man with whom it»is probable, 
he had no previous intercourse, and, in consequence, against 
whom lie; could harbour 'no particular malice— but it was 
therefore substantiated that ne cherished malice prepense 
against mankind in general,' whence *he became a member 
unfit for society, for whose sake he must be made! an igno- 
minious, a disgraceful sacrifice, ! — his fate was inevitable ! 
The law gave him but forty -eight hours before his being 
called to answer for his crimes at an Eternal Bar, where the 
deepest ' previous penitence alone could operate as atone-' 
ment, and where, therefore, the learned judge hoped, he- 
would endeavour, by using every intermediate moment in 
contrition and devotion, to prepare himself to appear in the 
presence of the Searcher of Hearts. 

The' learned justice then sentenced him to be executed on 
Monday next, and ordered his body to be delivered to the 
sheriffs of the city, for dissection in Surgeons' Hall. 



On Monday James O'Brien, pursuant to his sentence, was 
executed in front of the new prison, Green-street. The con- 
course of spectators attracted by the awful scene, was such 
as we never before witnessed on a like occasion, not only in 
point of numbers, but in point of conduct ; public execration 
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could scarcely be carried farther io.itscuqH'tas&n, andl.ttif 
most senseless and abandoned creature that inbred in the re- 
joicing crowd, must have drawn .some instruction from the 
scene before him, and involuntarily have prayed the Almiglftj 
"ttat his latter end should not be like unto that of this tyeji" 
The body was literally torn to pieces by the mob before it 
reached Surgeons' Hall! 

• Hi* crime was great, and his punishment just— but although 
it may have been the tribute of abhorrence which? nature be- 
stows on the foul deed of the murderer, yet we could haves 
wished that there had been less joy expressed on the* occa- 
sion. No doubt the public exultation was just* and it was 
fitting that such a wretch should not be among mf n*-*-but al- 
though just, it shocks the civilised mind to see a multitude 
of human beings raise a cry of delight at the death of a fel-< 
low creature* and poalnumous hatred or vengeance are not 
reconcilable to morality or religion* This, however, though 
allocking, is instructive, and not without its beneficial influence 
on the state of society ; there are men who can brave the 
pangs of death and those of Hving shame, but cannot b&r 
that their last moments, though ignominious, should elicit- 
from the breast of a fellow creature no spark of pity— who 
cannot bear the idea of a community rejoicing in their deaths 
and finding no monument but the public odium— no epitaph 
but the public curse. On such minds the scene of Monday 
must have had considerable influence; and thus, though 
frightful and disgusting, must have been useful. It will 
teach them, even without looking forward to Divine Justice, 
that within this earthly pale, death is not the end of punish- 
ment, and although privation of life may satisfy the sentence 
of the law? the sentence of public feeling and opinion heaps 
execration on his unburied corpse, and follows him from the 
gallows to the gibbet— attends him even beneath the sur- 
geon's knife 1 

6 
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Monday, 17th Mat, 1802.  

-.''.' '. -■■' ■..-:-■'•■ 

MR. CURRAN stated th<^ case ior" the plaio tiff. He began 
tyr telling the juiy, it w«s the most extraordinary action he 
bad ever met with. It must have )»roceeded freiji the most %&}> 
exampled impudence in the plaintiff,' if he hastoought it wan* 
tonly* or the jrtos t unparalleled aaiscreancy fo the defendant, 
if it shall appear supported bf proo£ * And the event must 
stamp the mrist condign and indelible disgrace on the guilty 
defendant, unless an Unworthy verdict should shift the scan- 
dal upon andther quarter. On the record, the action, he said, 
appeared dhort and simple; it was an action of trespass *f ; ef 
pram, for an assault, battery, and false imprisonment. -But 
the &cts that led to it, .|hat explain its nature and its enor- 
mity, and, of course, that should measure the damages, were 
•either short ncrrsimple^-^the novelty of them might surprise, 
the atrocity rtra*t shock their feelings, if they had feelings to 
fce sftocked**»but,hesaid, he did not mean to address himself 
to any of their proud feelings of liberty. The season for that 
'Has past ' '» x- : [ * 

There was indeed, he said, a ttae when, irt addressing a 
jury upon very inferior violatioris of hwfcan rights, vhe had 
felt his bosom glow, and swell ^ith iue noble and elevating 
consciousness of being a free man, speaking to free men, and 
in* free country y where, if he was notable to communicate 

# 
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the generous flame to their bosoms, he was at least not so 
cold as not to catch it from them. But that was a sympathy 
which he was not now so foolish either to affect to inspire, 
or participate. ' He would not insult them by the bitter 
mockery of such an affectation ; buried as they were^ he did 
not wish to conjure up the shades of departed freedom to 
flutter round their tomb, to haunt or to reproach them* 
"Where freedom is no more, it is t a .mischievous profanation 
to use her language ; because it tends to deceive the man 
who is no longer free, upon the most important of all points ; 
that is, the nature of the situation to which he is reduced; 
and to make him confoupd the licentiousness of words, with 
the real possession of freedom. He meant not, therefore, he 
3iu4»to call for r a naugfoty verdict, thk might humble the in- 
fredepcc of oppression* :or assert the fancied rights of indepen^ 
<fenc£. Far fr©M it^bfci©mly asked, fori such a verdict *» 
Igj^ht make sofi^^epfi^^bDt) for the most, extreme andnn- 
j^rited sufCering, andwigb* also tend to some probable mitt* 
g»Uftnjpftte public, and general destiny,/ *"-..[ 
, Jor tjiis purpose, he said} Jie. nfcusi carry back their atten- 

v. • 

tKHfr^tfr the melancholy pjeriod of 1798. It wis at that sad 
prifcfcs^that tt>e defendant, froifr an ^obscure individual, started 
into^notipe and consequence. It is in the hot-bed of public 
calamity^ tjiaj such portentous and inauspicious products are 
accelerated without being matured. From being a town 
maj^r, a name scarcely legible in the list of public encum- 
brances! he became at once invested with all the real powers 
. of the most absolute authority. The life and the liberty of 
every, man «e^med to be: given up to bis disposal. Witt* 
\hip gtytlenuiQl&^rzordinQty elevation, began the story of 
the sufferings and ruin of the plaintiff. It seems, a man of 
fchename of IWQuire, was-pjosecutcd for some : offence against 
the state. Mr. Hevejy* the. plaintiff, by accident, wa»4n court ^ he 
wap then. a citizen o£ wealth gpd predit, a brewer in the first i line 
of that, business. Unfqr^unately for him, he had heretofore 
employed, the witness for the prosecution, and found him a 
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man of infamous character-— unfortunately for himself, he men- 
tioned this circumstance in court. The counsel for the prisoner 
insisted on his being sworn; he was so. The jury were con- 
vinced, that no credit was due to the witness for the crown; 
and the prisoner was accordingly*acquitted. In a day or two 
after, Major SirrVnet the* plaintiff in the street,' asked how 
he dared to interfere in his business, and swore by God €l h* 
would teach him how to meddle with his people." 

Gentlemen, said Mr. Curran, there are two sorts of pro- 
phets, one that derives its source from real or fancied inspi- 
ration, and who are sometimes mistaken. But there is ano- 
ther class who prophecy what they are determined to bring 
about themselves. Of this second, and by far the most 
authentic class, was the major; for Heaven, you see, has ho 
monopoly of prediction. On the following evening, poor 
Hevey was dogged in the dark into some lonely alley ; there 
he was seized, he knew not by whom, nor by what authority 
—-and became, in a moment, to himself, to his family and his 
friends, as if he had never been. He was carried away in 
equal ignorance of his crime, and of his destiny ; whether to 
be tortured, or hanged, or transported* His crime he sooa 
learned; it was the treason which he had committed against 
the majesty of Major Sirr I He was immediately conducted 
to a new place of imprisonment in the castle yard, called the 
provost. Of this mansion of misery, of which you have 
since heard so much, Major Sandys was, and I believe yet is, 
the keeper ; a gentleman of whom I know how dangerous 
it is to speak, and of whom every prudent man will think and 
talk with all due reverence. He seemed a twin star of, the de- 
fendant— equal in honour and confidence, equal also (for who 
could be superior t) in probity and humanity. To this gen- 
tleman was my client consigned, and in his custody. he re- 
mained about seven weeks, unthought of by the world, as if 
he had never existed. The oblivion of the buried is as pro- 
found as the oblivion of the dead ; his family may have 
mourned his absence, or his probable death, but why should 
Vol. H. I 
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I mention so paltry a circumstance? The fears or the sor- 
rows of the wretched give no interruption to the general 
progress of things. The sun rose and the sun set, just as it 
did before— the business of the government, the business of 
the castle, of the feast or o/ the torture, went on with their 
usual exactness and tranquillity. ' \ 

At length Mr. Hevey was discovered among the sweepings* 
of the prison, and was at last to be disposed of. He was 
honoured with the personal notice of Major Sandy* ! " He*- 
vey," says the major, " I have seen you ride a smart sort of 
a mare ; you can't use her here ; you had better give me an 
order for her." The plaintiff, you may well suppose, by this 
time, had a tolerable idea- of his situation ; he thought he 
might have much to fear from a refusal, and something to 
hope from a compliance ; at all events he saw it would be a 
means of apprizing his family that he was not dead. He in* 
stantly gave the order required. The major graciously ac- 
cepted it, saying, " your courtesy will not cost ypii much ; 
you are to be sent down to-morrow to Kilkenny to be trie4 
for your life; you will most certainly be hanged; and you 
can scarcely think that your journey to the other world will 
be performed on horseback." The humane and honourable 
major was equally a prophet with his compeer. The plain- 
tiff on the next day took leave of his prison, as he supposed 
for the last jime, and was sent under a guard to Kilkenny,, 
then the head-quarters of Sir Charles Asgill,* there to be 
tried by a court-martial for such crimes as might chance to 
be alleged against him. 

In any other country, the scene that took place on that oc-. 
casion might excite, no little horror and astonishment; but 
with us, these sensations are extinguished by, constant repe- 
tition. I am instructed, that a proclamation was sent forth, 
offering a reward to any man, who would come forward and 

# The same personage who once made a figure in this country. . If Ve be- 
lieve the melancholy history of the Irish rebellion, the mercy that vis- 
sfcown to liim in America he did not show to others in Ireland. j 
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jgivc any evidence against the traitor Hevcy. An unhappy 
wretch who had been shortly before condemned to die, and 
vrax then lying ready for execution, was allured by the pro- 
posal. His integrity was not firm enough to hesitate long 
between the alternative proposed; pardon, favour, and re- 
ward, with perjury on one side, the rope and the gibbet on 
•other. His toyaity decided the question against his soul. 
He was examined, and Hevey was appointed, by the sentence 
of a 1 miidy dud, no doubt, enlightened court-martial, to take the 
|>lace of the witness, and succeed to the vacant halter. 
N Hevey, you may suppose, now thought his labours at an 
end, but he was mistaken; his hour was not yet c6me. You, 
gentlethen,~6r you, my lord, are probably accounting for his 
escape, by<he fortunate recollection of some early circunv 
stances, that might have smote upon the sensibility of Sir 
Charles Asgill, and made him believe that he was in debt 
to Providence for the life of one innocent, though a convicted 
victim. But it was not so ; his escape was purely accidental. 
'The proceedings upon his trial happened to meet the eye of 
Lord Cornwallis. The freaks of fortune are not always 
cruel — in the bitterness of her jocularity, you see she can 
Adorn the miscreancy of the slave in" the trappings of power, 
and rank, and wealth. But her playfulness is not always in- 
human; she will sometimes, in her gambols, fling oil 'upon 
the wounds of the sufferer ; she will sometimes save the cap- 
tive from the dungeon and the grave, were it only, that she 
might afterwards reconsign him to his destiny, by the repri- 
sal of capricious cruelty upon fantastic commiseration. Lord 
Cornwallis read the transmiss of Hevey's condemnation ; his 
heart recoiled from the detail of stupidity and barbarity. 
He dashed his pen across the odious record, and ordered 
that Hevey should be forthwith liberated. I cannot but high- 
ly honour him for his conduct in this instance; nor, when £ 
recollect his peculiar situation at that disastrous period, 
«an I much blame him for not having acted .towards that 
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court with that vigour and indignation, which he has since 
' shown with respect to those abominable jurigdktions. 

Hevey was now a man again ; he shook the dust off his 
feet against his prison gate; his heart beat the response to 
the anticipated embraces of his family and his friends, and he 
returned to Dublin. On his arrival here, one of the first per- 
sons he met was his old friend, Major Sandys. In the eye 
of poor Hevey, justice and humanity had shorn the major^ of 
his beams; he too longer regarded him with respect or terror. 
He demanded his mare; observing, though he might have 
travelled to heaven on foot, he thought it more comfortable 
to perform his earthly journeys on horseback. " tJngra&ftd 
villain, (said the major,) is this the gratitude you show to me 
and to his majesty for our clemency to you ? You shan't get pos- 
session of the beast, which you have forfeited by your treason, 
nor can 1 suppose that a noble animal that had been ho- 
noured with conveying the weight of duty and allegiance, could 
condescend to load her loyal loins with the vile burden of a 
convicted traitor." As to the**wa/or, (said Mr. Curran,) I 
am not surprised that he spoke and acted as he did. He was, 
no doubt, astonished at the impudence and novelty of call- 
ing the privileges of official plunder into question. Har- 
dened by the numberless instances of unpunished acquisi- 
tion, he had erected the frequency of impunity into a warrant 
of spoil and rapine. One of these instances, I {eel, I am now 
bringing tor the memory of your lordship. 

A learned and respected brother barrister had a silver cup; 
the major heard, that for many years it had borne an inscrip- 
tion of " Ekin go bhagh," which means, " Ireland for ever .**' 
The major considered this perseverance in guilt for such a 
length of years as a forfeiture of the delinquent vessel. My 
poor friend was, therefore,- robbed of his cup; but, upon 
writing to. the then Attorney-General, that excellent officer 
felt the outrage, as it was his nature to feel every thing that 
was barbarous or base, and the major's loyal sideboard was 
condemned to the grief of restitution. And tare (said Mr, 
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Gorran) let me say, in my own defence, that this is the only 
occasion upon which 1 have mentioned this circumstance 
-with the (east appearance of lightness. I have told the story 
in a way that it would not become me to tell it here. I have told 
it in the spirit of those feelings which were excited at seeing 
that one map could be sober and humane at a crisis ,when so 
many thousands were drunk and barbarous. And probably 
my statement was not stinted by the recollection that I held 
that person in peculiar respect and regard. t But little does 
it signify whether acts of moderation and humanity are bla- 
1 zoned by gratitude, by flattery, or by friendship; they are re- 
^corded in the heart from which they sprung; and in the hour 
of adverse vicissitude, if it should ever come, sweet is the 
odour of their memory, and precious is the balm of their con* 
solation. But to return — , 

Hevey brought an action for his mare* The major not 
choosing to come into court, and thereby suggest the pro* 
bable success of a thousand actions, restored the property^ 
and paid the costs of suit, to the attorney of Mr. Hevey. It 
may, perhaps, strike you, my lord, (said Mr. Curran,) as if I 
was stating what was irrelevant to the action. It is material- 
ly pertinent; I am stating a system of concerted vengeance 
and oppression. These two men acted in concert — they 
were Archer and.Aimwell. You master at Litchfield, and 
I at Coventry. You plunderer in the gaol, and I tyrant in the 
street; and, in our respective stations, we will cooperate in 
the common cause of robbery and vengeance. And f state 
this, because I see Major Sandys in court — and because 
I feel I can prove the fact beyond the possibility of deniaK 
If he does not dare to appear, so called upon as I have call- 
ed upon him, I prove it by his not daring to appear. If he does 
venture to come forward, I%will prove it by his own oath; or, 
if he ventures to deny a syllable that I have stated, I will 
prove it by irrefragable evidence of record, that his denial is 
false and perjured. , 

Thus far, gentlemen, we have traced the plaintiff through 
the strange vicissitudes of barbarous imprisonment, of atro- 
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cious cbndemnation, and of accidental deliverance* , Hare 
Mr Curran described the feelings of Hevey and his family, 
upon his restoration—- his difficulties on his return-^his strug- 
gles against the aspersions on his character-u-his renewed in* 
dustry— his gradual success— the implacable malice of Sirr 
and Sandys — and the immediate cause of the present feetioth 
Three years (says Mr. Curran) had elapsed since the deliver* 
ance of my client— the public atmosphere had cleared— the 
private destiny of Hevey seemed to have brightened— btft the" 
malice of his enemies had not been appeased. On the 8th 
of September last, Mr. Hevey was sitting in a public coffee- 
house—Major Sirr was there. Mr. Hevey was. informed 
that the major had, at that moment^ said, that he (Hevey) 
ought to have been hanged. The plaintiff was fired at the 
charge — he fixed his eye on Sirr, and asked if he had dared 
to say so. Sirr declared that he had, and had said truly* 
Hevey answered, that he was a slanderous scoundrel. At the 
instant Sirr rushed upon him, and, assisted by three or four 
of his satellites, who had attended him in disguise, secured 
him, and sent him to the castle-guard, desiring that a re- 
ceipt might be given for the villain. He was sent thither. 
The officer of the guard chanced to be an Englishman, but 
newly arrived in Ireland; he said to the bailiffs, "If this was 
in England, I should think this gentleman entitled to bail; but 
I don't know the laws of thia country. However, I think yoit 
had better loosen those irons on his wrists, or I think they 
may kill him." 

Major Sirr, the defendant, soon arrived, went into his 
office, and returned with an order which he had written, and 
by virtue of which Mr. Hevey way conveyed to the custody 
of his old friend and gaoler, Major Sandys. Here he was 
filing into a room of about 14 by 12— it was called the hoar 
flital qf the firovost. It was occupied by six beds, in which 
were to fie 14 or 15 miserable wretches, some of them sink- 
ing under contagious diseases. On his first entrance) the 
light that was admitted by the opening of the door, disclosed 
1 
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to him * view of his sad fellow-sufferers, for whose loathsome 
society he was, once more, to exchange the cheerful haunts, 
of men, the use of open air, and of his own limbs; and where 
he was condemned to expiate the disleyal hatred and con- 
tempt which he had dared to show to the overweening and 
felonious arrogance of slaves in office, and minions in authori- 
ty. Here he passed the first night without bed or food. The 
next morning his humane keeper the major appeared. The 
plaintiff demanded " why he was imprisoned," complained 

r 

of hunger, and asked for the gaol allowance. Major Sandys 
replied with a torrent of abuse, which he concluded by say- 
ing — " Your crime is your insolence to Major Sirr; however, 
he disdains to trample upon you— you may appease him by 
firp/ier and contrite submission; but, unless you do so, you 
shall' rot where you are. I tell you this, that if government 
da not protect «*, by God -we will not protect them I — You 
will, probably, (for I know your insolent and ungrateful har- 
diness,) attempt to get out by a habeas corfius; but in. that 
you will find yourself mistaken, as such a rascal deserves/* 
Hevey was insolent enough to issue a habeas corpus^ and 
a return was made upon it, " that Hevey was in custody 
, under a warrant from General Craig, on a charge of 
treason/' That this return was .a gross falsehood, fabricated 
by Sirr, I am instructed to assert. Let him prove the truth 
of it if he can. The judge before whom this return was 
brought, felt that he had no authority to liberate the unhap- 
py prisoner ; and thus, by a most inhuman and audacious lie, 
my client was again remanded to the horrid mansion of pesti- 
lence and' famine ! 

Mr. Curran proceeded to describe the feelings of Mr. He- 
vey— the despair of his friends — the ruin of his affairs-— the 
insolence of Sandys— -his offer to set him at large, on condi- 
tion of making an abject submission to Sirr— the indignant 
rejection of Hevey— the supplication of his father and sister, 
rather to submit to an enemy, however base and odious, than 
perish in such a. situation— the repugnance of Hevey— the re* 
^petition of kind remonstrances, and the final submission to 
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their entreaties— his signing a submission, dictated by Sandys, 
and his enlargement from confinement. Thus (said MtN Car- 
ran) was he kicked from his gaol into the common mass of his 
fellow slaves, by yielding to the tender entreaties* of the kin- 
dred that loved him, to sign what was, in fact, a release of his 
claim to the common .rights of a human creature, by hum- 
bling himself to the brutal arrogance of a pampered slave- 
But he did suffer the dignity of his nature to be subdued by 
its kindness — he has been enlarged, and lie has brought the 
present action. 

As to the facts that had been stated, Mr. Curran said, he 
would make a few observations. It might be said for the de- 
fendant, that much of what was stated may not appear in proof* 
He would not have so stated the case, if he had not seen Ma- 
jor Sandys in court; he had, therefore, put the facts against him 
in a way which he thought the most likely to rouse him to a, 
defence of his own character, if he dared to be examined as" 
a witness. He had, he trusted, made him feel that he had no 
way of *escaping universal detestation, but by denying those 

* 

charges, if they were false ; and if they were not denied, be- 
ing thus publicly asserted, his entire case was admitted— his 
original oppression in th^ provost was admitted— his robbery 
of the cup was admitted — his robbery of the mare was admit- 
ted — the lie he so audaciously forged on the habeas corpus 
was admitted — the extortion of the infamous apology was ad- 
mitted. Again, I challenge this worthy compeer of a worthy 
compeer, to make his election, between proving his guilt by 
his own corporal oath, or by the more credible modesty of his 
silence. 

And now (said Mr. Curran) I have given you a sketch of 
this extraordinary history. No country, governed by any set- 
tled law, or treated with common humanity, could furnish any 
occurrences of such unparalleled atrocity ; and if the author 
5 of Caleb Williams, or of the Simple. Story, were to read the 
_ tale of this man's sufferings, it might humble the vanity of 
their talents (if they are not too proud to be vain) when they 
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sew how much a more fruitful source of incident could be 
found in the infernal workings of the heart of a malignant 
slave, than in the richest copiousness of the most fertile and 
creative imagination. But it is the destiny of Ireland to be 
the scene of such horrors, and to be stung by such reptiles, 
to madness and to death. 

And now, said Mr. Curran, I feel a sort of melancholy 
pleasure in getting rid of this odious and nauseous subject- 
It remains to me only to make a few observations as to the 
damages you ought to give, if you believe the case of the 
plaintiff to be as I have stated. I told you before that nei- 
ther pride nor spirit belonged to our situation; I should be 
sorry to inflame you into an apish affectation of the port and 
stature of freedom or independence. But my advice to you is, 
to give the full amount of the damages laid in the declara- 
tion, and HI tell you why I give you that advice : I think no 
damages could be excessive, either as a compensation for the 
injury of the plaintiff, or as a punishment of the savage bar- 
barity of the defendant;* but my reasons for giving you this 
advice lie much deeper than such considerations ; they spring 
from a view of our present most forlorn and disastrous situa- 
tion. You are now in the hands of another country ; that 
country has no means of knowing your real condition, except 
from the information that she may accidentally derive from 
transactions of a public nature. No printer would dare to 
publish the thousand instances of atrocity which we have wit- 
nessed, as hideous as the present, nor any one of them, un- 
less he did it in some sort of confidence, that he could scarcely 
be made a public sacrifice by brutal force, for publishing 
what was openly proved in a court of justice. Mr. Curran 
here made some pointed observations on the state of a coun- 
try where the freedom of the press is extinguished, and where 
another nation, by whose indolent mercy, or whose instigated 
fury, we may be spared, or sacrificed, can know nothing of 
the extent of our sufferings, or our delinquency, but by casual 
hearsay. 

Vol. n. K 
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. I know, said he, that those philosophers have been abused, 
who think that men are born in a state of war. I confess I 
go further, and firmly; think they cannot be reclaimed to a 
state of peace. When I see the conduct of man to man, I 
believe it— when I see the list of offences in every criminal 
code in Europe— when I compare the enormity of -their 
crimes, with the still greater enormity of their punishments, 
I retain no doubt upon the subject. But if I could hesitate 
as to men in the same community, 1 have no doubt of the in- 
extinguishable malignity that will for ever inflame nation 
against nation. Well was it said, that " a nation has no 
heart ;" towards each other they are uniformly envious, vin- 
dictive, oppressive, and unjust. What did Spain feel for the 
murders or the robberies of the west ? nothing. And yet at 
that time she prided herself as much as England ever did 
on the elevation of her sentiment, and the refinement of her 
morality. Yet what an odious spectacle did she exhibit? 
Her bosom burning with all the fury of rapine and tyranny; 
her mouth full of the pious praises of the living God, and 
her hands red with the blood of his innocent creatures.* 
When I advise you, therefore, to mark your feelings of the 
case before you, don't think i mean that you could make any 
general impression on the morality or tenderness of the 
country whose firofierty we are become. I am not so foolish 
as to hope any such effect; practicable justice and humanity 
are virtues that require laborious acts and mortifying priva- 
tions; expect not therefore to- find them ; appeal not to them. 
But there are principles and feelings substituted in their 
place, a stupid preference and admiration of self, an affecta- 
tion of humanity, and a fondness for unmerited praise ; these 

* Mr- Carran might easily have extended his examples to a much greater 
length — history, alas, is full of them ! Why overlook the continued 
murders and robberies in the East as well as in the West ? — and we all 
remember the horrible butcheries of Ismail and Praga by the immortal 
Suwarrow ! 
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you had, for they cost you nothing ; and upon them you may 
produce some effect. When outrage? of this kind are held 
up to the world, as done under the sanction of their authort* 
ty, they must become odious to mankind, unless they let fall 
some reprobation on the Immediate instruments and abettors 
of such deeds. An Irish lord lieutenant will shrink from the 
imputation of countenancing them. England will see that it 
is not her interest to encourage an infernal spirit of subaltern 
barbarity, that reduces man to a condition lower than that of 
the beast of the field* They will be ashamed of employing 
such instruments as the present defendant. -When the go- 
vernment of Ireland lately gave up the noted O'Brien to the 
hands of the executioner, I have no little reason to believe 
that they suffered as they deserved on the occasion. I have 
no doubt, but that your verdict of this day, if you act as you 
ought to do, will produce a similar effect. And, as to En* 
gland, I cannot too often inculcate upon you, that she knows 
nothing of our situation. When the torture was the daily 
and ordinary system of our executive government, it was de- 
nied.in London with a profligacy of effrontery equal to the 
barbarity with which it was exhibited in Dublin ; and, if the 
facts that shall appear to-day should be told on the other side 
ef the water, I make no doubt but very near five hundred 
worthy persons would be ready to deny their existence upon 
their honour y or, if necessary, upon their oath* ! 
' I cannot also but observe to you (continued Mr. Curran) 
that the real state of one country is more forcibly impressed 
on the attention of another, by a verdict on such a subject a* 
this, than it could be by any general description. When 
you cndeaf our to convey an idea of a number* of barbarians, 
practising a great variety of cruelties upon an incalculable 
multitude of sufferers, nothing defined or specific finds its 
way to the heart, nor is any sentiment excited, save that of a 
general, erratic, unappropriated commiseration. If* for in- 
stance you wished to convey to the mind of^an English ma- 
tron the horrors of that direful period, when, in defiance of 
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the remonstrance of the ever to be lamented Abbrcromri*,* 
our poor people were surrendered to the licentious brutality 
pf the soldiery, by the authority of the state, you would vaioly 
endeavour to give her a general picture of lust, and rapine, 
and murder, and conflagration. By endeavouring to, com- 
prebend every thing, you would convey nothing. When the 
father of poetry wishes to portray the movements of contend- 
ing armies, and an embattled field, he exemplifies only, he 
does not venture to describe the perplexed and promiscuous 
conflicts of adverse hosts; but by the acts and feats of a few 
individuals, he conveys a notion of the vicissitudes of the 
fight and fortune of the day. So should your story to her 
keep clear of generalities ; instead of exhibiting the picture 
of an entire province, select a single object ; and even if that 
single object do not release the imagination of your hearer 
frojn its task by giving more than an outline, take a cottage ; 
place the affrighted mother of her orphan daughters at the 
door, the paleness of death upon her face, and more than its 
agonies in her heart ; her aching eye, her anxious ear, strug- 
gling through the mists of closing day, to catch the approaches 
of desolation and dishonour. The ruffian gang arrives, the 
feast of plunder begins, the cup of madness kindles in its 
circulation. The wandering glances of the ravisher become 
concentrated upon the shrinking and devoted victim. You 
need not dilate, you need not expatiate ; the unpolluted mo- 
ther to whom you tell the story of horror, beseeches you not 
to proceed ; she presses her child to her heart, she drowns it 
in her tears ; her fancy catches more than an angel's tongue 
could describe ; at a single view she takes in the whole mi- 
serable succession of force, of profanation, of despair, of 
death. So it is in the question before us. If any man shall 
hear of this day's transaction, he cannot be so foolish as to 
suppose that we have been confined to a single character, 
like those now brought before you. No, gentlemen, far from 

* See Historical Sketch. 
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it; he will have too much common sense not to know th^t 
outrages like this are never solitary; that where the public 
calamity generates imps like these, their number is as the 
sands of the sea, and their fury as insatiable as its waves. I 
am therefore anxious that our masters should hare one au- 
thenticated example of the treatment which our unhappy 
country suffers under the sanction of their authority ; it will 
put a strong question to their humanity, if they have any, to 
their prudence, if their pride will let them listen to it; or, at 
least, to that anxiety for reputation, to that pretension to the ' 
imaginary virtues of mildness and mercy, to which even those 
countries the most devested of them are so ready to assert 
their claim, and so credulously disposed to believe that claim 
allowed. 

v There are some considerations respecting yourselves and 
the defendant, to which I would wish to say a word. You 
perhaps may think your persons unsafe, if you find a verdict 
against so considerable a person. I know his power as well 
as you do; I know he might send you to the provost as he 
has done the plaintiff, and forge a return on any writ you 
might issue for your deliverance— "1 know there is no spot in 
this devoted nation (except this on which we now -are) where 
the story of oppression can be told or heard ; but I think you 
can have no well founded apprehensions. There is a time 
when cruelty and oppression become satiated and fatigued ; 
in that satiety, at least, you will find yourselves secure. 

But there is still .a better security for you ; the gratitude 
of the worthy defendant. If any thing could add to his ho- 
nours, and his credit, and his claims, it would be your ver- 
dict for the plaintiff ; for in what instance have you ever seen 
any man so accredited and recommended as by the public 
execration ? What a man, for instance, might not O'Brien 
have been, if the envy of the gibbet had not arrested the 
career of his honours and preferments ! In every point of 
view, therefore, I recommend to you to find, and to find 
liberally, for the plaintiff. I have founded my advice upon 
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the real circumstances of your situation ; I have not* efndea- 
Toured to stimulate you into any silly hectic of fancied liber* 
ty— I do not call upon you to expose yourselves by any affecta- 
tion of vindicating the cause of freedom and humanity ; much 
less do I wish to exhibit ourselves to those whose property 
we are, as indignant or contumacious under their authority 
—far from it ; they are unquestionably the proprietors of us 
-*-they are entitled to drive us, and to work us; but we may 
be permitted modestly to suggest, that, for their own sakes> 
and for their own interests, a line of moderation may be drawn, 
and that there are excesses of infliction which human nature 
cannot bear. With respect to her Western negroes, £ngland 
has had the wisdom and humanity to feel the justice of this 
observation, and in some degree to act upon it; and I have 
too high an opinion of that great and philosophical nation, 
not to hope that she may think us not undeserving of equal 
mildness; provided it did not interfere with her just au- 
thority over us. It would, I should even think, be for her 
credit, that having the honour of so illustrious a rider, we 
should be kept in some sort of condition, somewhat border- 
ing upon spirit, which cannot be maintained, if she suffers 
us to be utterly broken down by the malicious wantonness of 
her grooms and jockeys. 

Mr. Curran concluded by saying, that the cause was of no 
inconsiderable expectation, and that, in whatever light the- 
jury regarded it, whether with respect to the two countries, 
or to Ireland singly, or to the parties concerned, or to their 
own sense of character and public duty, or to the natural 
consequences that must flow from the event, they ought to 
consider it with the most profound attention, before they 
agreed upon their verdict. 

Mr. Molloy examined by Mr. MPNaUy. 

4 

I 

\ 

Q. Do you know Major Sirr ? — A. I do. 

Q. Do you know Mr. John Hevey ?— A. Yes. 
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. $, Do you recollect being in the commercial buildings last 
September ? 

A. I do ; thete was some conversation between Major Sirr 
and Mr. Hevey on the evening of the 8th of September* 
Mr. Sirrr said to the plaintiff, u You ought to be hanged 1" 
On which Mr. Hevey -said, " You lie, but you ought to be 
hanged i" I then saw Mr. Sirr come over from the place he 
was sitting in, and took hold of Hevey by the collar, and 
said, " I arrest you in the king's name ; I will commit you 
to prison !" This is as far as I can recollect ; Mr. Sirr was 
not in my company. In the coursv of the conversation, Sirr 
said to Hevey, " I know you ; your name is Hevey.** 
Q. What did Mr. Sirr say to Mr. Hevey ? 
A. Why, my lord, there was different expressions made 
use of. When Hevey was told that Sirr said " He ought 
to be hanged*" he turned about, and looked at him. Hevey 
has always a strong, stern look, and then it must have been 
worse. He replied to Sirr, " You lie ; you said I ought to 
be hanged; I'll make you prove it." Sirr then said, " You 
ought to be hanged, and I dare say you and your party thftik 
so," or words to that purpose. Hevey said, " I am of no 
party." Then said Major Sirr, " I arrest you in the ting's 
name /" They-came to the coffee-house door, and I left the 
passage open to them. Sirr said to Hevey, " You ought 
to be hanged !" Hevey answered, w You lie 1" — Sirr then 
said, " This moment I arrest you in the king's name." 
Hevey said, he would go with him where he pleased. Sirr 
and Hevey went ought together, and walked arm and arm 
through Dame-street. This is all 1 know of the transaction. 

Mr. Maguire examined by Mr. Wallace. 

Q. Do you know Mr. Sirr ? — A. I do. 
Q. Do you know Mr. Hevey ? — A. Yes. 
Q. Do you recollect the month of September last?— A. I 
do. 
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Q. Have you heard of any thing which then happened to 
plaintiff? 

A. Yes; he was taken into custody by Major Sirr, and 
committed to the provost. 

Q. Had you any difficulty in getting to see him ? 

A. Yes, much, for I could not see him. 

Q. Did you do any thing in consequence ? 

A. I did ; I went by the order of Major Sandys, to see Mr. 
Hevey in the provost. He said he was in the custody of Major 
Sandys under a warrant from Mr. Sirr. 

Q. What did you then do ? 

A* i returned to Major Sandys, and said to him I wonder* 
ed he would detain Mr. Hevey on so trifling a matter. Mr. 
Sandys replied that it was not a trifle to insult Mr. Sirr, for 
he was in the trust of government ; and that Hevey should be 
humbled, or stay where he was; that he* should make an 
apology before he was enlarged. If you will call on Mr. 
Sirr, and tell him this is done, and if Mr. Sirr is satisfied, I 
will discharge him on your interference. 

Q. Did you call on Mr. Sirr? 

A. I waited on him on the 9th of September; he said he 
did not wish to hold him longer ; but to show you it was not 
Hevey that should be detained, if I could find out the fellow 
who told Hevey what I said, I would punish him. I then 
said, if you write to Mr. Sandys, he will discharge Hevey, 
and I asked a letter from him. He replied, you will tell Mr. 

4 

Sandys, by the same token, the last conversation 1 had with 
him in the castle yard, was on Hevey's business, and he will 
discharge him. 

Q. Did you then call on Sandys ? A. I did. 

Q. What did he say? 

A. He told me the token was right ; and that if Hevey 
signed the aftology he left him, he would discharge him ; 
and desired I would go into the room, and cause him to sign 
said paper. 

Q. Did. you go? A. I did. 
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. vQ'. What sort of a place did you see Mr. Hevey in I 

A. I saw hrm in the proyost prison. 

Q. Describe the prison or place in which you saw Hcvey I 

A. I cannot describe it properly. 

Q. You must describe it. 

A. I saw Mr. Hevey in a small room (to the best of my 
tecollection) where the first object I saw was a man -sitting 
in a situation that delicacy prevents me from repealing. 
There were five or six beds ; in one was a man sitting up^ 
his person filthy, with a long beard, and a soldier's old coat 
laid over his shoulders. I saw a third man walking about 
•Veading ; I suppose it was a prayer-book, and that he wafo 
reading the office of the dead I 

Judge. Did you see the book? A. No, my lord; 

Q. Then how can you say it was a prayer-book ? 

A. My lord, I thought it was from the horrid appearance 
of the place. I was so alarmed, and the stench was so offen 4 
sive, that I refused to go farther than the door, lest I should 
catch some disorder, for the beds seemed to be full of people 
in sickness. I spoke to Mr. Hevey about his dreadful situa- 
tion, and requested him to sign the apology that Major Sirr 
required, or to do any thing to get out of such a place; 
which Hevey refused. I then went to Sirr, and begged of 
him to liberate Hevey ; I told him I would pay Heyey's ex- 
penses. After some conversation, he said "he had arrested 
Hevey in vindication of his honours and he would leave it to 
Mri Sandys to get Hevey discharged/* But Mr. Sirr gav* 
me no note to get him discharged. ' 1 said that the friends 
of Hevey must get him liberated by the due course of law. 
I then went to Mr. Sandys, and told what Mr. Sirr had said. 
Mr. Sandys said I must excuse him ; he was in an awkward 
situation, as Hevey was confined under a general officer's war- 
rant, and that it must be an order from Mr* Abbot (the secre- 
tary) only that could now do it. However, said he, if flrofier 
authority is left with me, I will discharge him forthwith. 
He then advised me to go to Hevey's room, and get him to 
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sign an afiology y and then I will discbarge kirn ; but, said he* 
except he signs that paper, I cannot— he would not dis- 
charge Hevey unless he signed that afiology I I then went 
to Mr. Hevey, and again entreated him to sign the afiology. 
At first he refused, but at last he complied, and then wo. 
parted. 

Q. When was Mr. Hevey liberated ? 

A. On the 1 1th of September, about twelve at noon. 
» 

Copy of the afiology which' Mr. Hevey would not sign, 

" Whereas X, on the night of the 8th of September last* 
instant, in the coffee-room of the commercial buildings, made 
use of improper expressions to Mr. Sirr— I am very sorry 
for it, and beg your pardon, and assure you I had rtot r 
nor have not,, any wish to insult any officer of this govern- 
ment, to whose clemency I owe my release from a sentence 
of the court-martial, by reversing the sentence inflicted oiw 
me by that court-martial, &x. 

rt l lth of Sept. 1801/' 

Copy of the afiology which Mr* Hevey. did sign, 

" Sir, I replied hastily to an officer of government some 
nights ago, for which I am since confined ; I am sorry by so 
-doing it has gave offence to government.— — I am, sir, yours> 
&c. 

« JOHN HEVEY. 
« To Major Sandya? 

Mr. Fletcher spoke in favour of the defendant, giving 
him much praise for his activity as an officer of his majesty 
in putting down the rebellion, saying that he did no more 
than his duty in arresting persons suspected of disaffection—, 
he talked much of the mildness and mercy of the English 
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government, and said that the liberty of the press was now 
in its fall vigour an Ireland ! That Hevey having assaulted a 
magistrate in the execution of his duty, the action should 
have been brought against him— at any rate, sixpence da* 
Iftages was enough for so trifling an offence.* Mr. Flunket 
followed on nearly the same grounds. ' 

A Mr. Hall 9 an attorney, was examined on the part of the 
defendant, of whom he gave a very flattering account ; and 
said that if Hevey had behaved with a proper degree of 
civility to the major, he- had not been sent to the provost. 
This gentleman's cross-examination by Mr. Curran afforded 
some amusement to the audience. 

Mr. Barrington made an eloquent speech in favour of the 
plaintiff; our readers will be able to form an idea of its spi- 
rit from the following extracts : 

I feel, said he, an indispensable duty to speak to this case, 
as I conceive it to be of the greatest importance, not only to 
the plaintiff, but to the crown and to the country. The plain- 
tiff has brought his action to recover damages against the 
defendant for a violation of the law, and an assault upon the 
constitution. He has brought his case before you with 'confi- 
dence, and calls steadily for justice 5 not merely to avenge 
his own wrongs ; net with the view of mercenary damages, 
or a malicious triumph, -but he calls for justice against the 
public officer who has abused the public trust in his person ; 
and in his person has endeavoured to convert the legal autho- 
rity of the crown into a despotic instrument for the subject. 
My learned friend, J£r. Planket, has declared sincerely his 
reluctance to speak to evidence; I am convinced it proceeded 
from an honest consciousness of a .bad cause ; which blunts 
his ingenuity, and flattens his talents, when he is called forth 
as the reluctant advocate of tyranny or of oppression. I 
have no such motive to decline apeakjng to evidence on the 
part of the plaintiff) and therefore I exercise my "duty with 

* 

• Plaintiff laid his damaget at 5,0<xy. 
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pleasure as his advocate ; and however impossible it is inline 
to display such splendid talents as my. friend Mr. Currftn* 
whose exertions every man must admipe, yet, when the topic 
to be discussed is the liberty of the subject, he must be % 
slavish advocate indeed* whose energy. does not rise in pro* 
portion to the importance . of the discussion^ and call out 
whatever talents God and nature gave him. 

In this case it is only necessary to state the material facts* 
proved, in order to cpn vi||ce. an hopes* jury of their bounden 
duty, These facts alone will teach you to form a just judg- 
ment, whether Ireland is to participate in the liberty of that 
country to which she is now united ; or to plunge back again 
into the cjiaina and trammels of petty and despotic tyranny— 
that is the real question. If you, gentlemen of the jury, by 
your verdict, stamp a justification on the conduct of Major 
Sirr, Ireland is in bondage ; but if your verdict marks that 
conduct as unjustifiable and illegal, Ireland will regain some 
traces of the British constitution, and the personal liberty of 
the subject will be secured and protected. 

J know I now speak before an honest jury, and a wise judge 
—the eyes of Ireland are fixed on the event of this trial— 
not as to Hevey or as to Sirr, but as to freedom or as jfao slave* 
ry. For it is full? and unequivocally proved, that Mr., He? 
yey, a subject, in the king's peace, against whom no pubUc 
charge remained, and to whom no public crime was then in> 
puted, and. against whom no warrant existed, or any pretence 
q£ legal detention, was dragged from a public room, in the 
noon day, as a common felon, and plunged into an infectious 
dungeon, to enforce a private apology to a private subject, 
for a private- insult, contrary to the spirit of the constitution! 
the law of |he land, and the liberty of the country. 

Gentlemen of the jury, could even the gliding shadow of 
distant liberty light one moment on a country where such an 
act should be held justifiable ?* It is not a common assault 
committed by an ordinary person, on an ordinary occasion, in 
the common occurrences of error or of violence, 'where the 
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damages *r* measured by the private injury, and the wrongs 
of,: the; individual are pot identified with the general liberty of 
the country. It is nof the case of a false imprisonment of a 
person in the lower .orders, of life, by a person of the same 
description* wheje the hours of .pretention measure the pro- 
portion of the injury; but it is a public and unwarrantable. 
imprisonment of a respectable brewer of the city of Dublin, 
by Major Strr 9 to gratify the feelings of private passion, un- 
der the colour of public duty i Defendant's counsel have dwelt 
on the past services of the defendant ; but, gentlemen, it is a 
principle foreign and unknown to our constitution, that any 
person, on any authority, should claim a privilege to commit 
acts of injury and oppression on his fellow citizens with im- 
punity, for past services, and for which he was so amply re- 
warded. It is unknown to the moderns— it was unknown to 
the ancients. The last of the Horatii, though he saved his 
country, was condemned for the death of his sister; Manlius 
was flung from the Tarpeian Rock, though he defeated the 
designs of the Gauls, and saved the capitol of Rome* Yet 
why. should we have recurrence to the pages of anctent histo- 
ry ? we have a modern and recent example, and with which the 
major is better acquainted than with the story of the Horatii-— 
I mean jemmy Q*Bpifn /— he also defeated the machinations 
of; the, Gauls, was the saviour. of his country, and preserved 
our capitol— yet Jenrny received the reward of past services, 
for he was hanged in this city for murder 1 His past services 
could not protect hm from the law— he died, and the law 
triumphed,! It is a weak and insolent defence, to say that 
the defendant's services < shpul4 warrant hb offences— it is ab- 
surd to say , that because Major Sirr knew and supported the 
law in 1799, he should be warranted in overturning his own 
fabric, and be at liberty to break through both law and con- 
stitution in 1801. Because he defended the constitution, in 
time of war, is Jio to destroy it in time of peace ?— <and be- 
cause £ rebellion once existed, is a tyrraony to be erected on 
|ta ruins I This argument of the defendant's counsel admits my 
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client's case, because if the defendant's counsel had a better 
argument, they would certainly have used it. But they had" 
none— -the law failed them — justice failed them— and they Were 1 
obliged to have recourse to finesse, and endeavour to lettd 
away the minds of the jury from the fact in issue, and Impost 
upon their loyalty, when they could not. mislead their reasonv 
Defendant's counsel, as another argument, have had recourse 
to another finesse, equally weak, but more unwarrantable 
than the former, namely, that the plaintiff, Mr. Hevey, had 
been a rebel in 1798, and convicted, and sentenced to trans- 
portations and that, therefore, a personal injury to him, by 
so meritorious a person as the defendant, should weigh little 
with the jury. Monstrous assertion ! Even if Mr. Hevey , 
had been guilty, which I deny, such a doctrine is most vi- 
tious. God forbid that when a subject receives a pardon, 
and is restored to the bosom of his country, he should remain 
an outlawed slave in the midst of a free people; on the con- 
trary, MrC Hevey was as much under the protection of the 
law as Major Sirr, and both delicacy and honour, and public 
policy, should rather have united in making a pardoned man 
forget that he had offended, than in making that pardoned 
offence a pretence for his oppression. Such a pretence is«n 
insult to the throne which pardoned— a charge against the 
lenity of the king-— and a crime against the liberty of the 
subject— and, of all the means which human ingenuity could 
devise, the "most effectual means of perpetuating disaffection. 
'But I deny the fact of Mr. Hevey*s guilt. In times when it 
was enough to be suspected to warrant punishment, Mr. He- 
vey had enemies ; he belonged to the persecuted cast, and 
was charged, of course, with high treason ; the minds of all 
men were inflamed — rebellion raged-— blood was familiar- 
animosity was implacable— and Mr. Hevey was sent to Kil- 
kenny, to be tried by a court-martial for high treason; 
a reward was offered for any person who would give evidence 
against him— no creditable witness could be found- no high 
treason could be proved— yet he was sentenced to seven 
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yew*' transportation on the suspicion of high treason, though 
he must have suffered death if guilty. The proceedings of 
the. court-martial were laid before Lord Cornwallis ; he con* 
sidcred them, and, under his sign manual, gave the lie direct 
to the minutes of that court-martial, ordering Mr. Hevey to 
be discharged, inasmuch as it appeared that he was not ac- 
tive in die rebellion; and let down the sentence easy, by di- 
recting Mr. Hevey to give security, which he did. Mr. He* 
vey was discharged f he betook himself to his industry as a 
brewer, a man of wealth, and never had any species of of- 
fence laid to his charge, till the defendant treated him like 
a felon in the commercial vcoffee-room, and, by such treat- 
ment, trampled on the justice and humanity of the absent 
viceroy. Where then lies the guilt of Mr. Hevey ? Where 
then lies the justification of Major Sirr ?— -is it in the mi- 
nutes of the Kilkenny court-martial— or is it in counteract- 
ing the royal lenity, or viceroyal justice ? No ; the whole 
transaction is to be found in private passion and personal anu 
vtosity, working on an irritated mind, to commit a most un- 
warrantable injury. 

Gentlemen of the jury, the damages laid in the declaration, 
even if you find the full amount of them, are inadequate; you 
will consider the hardships inflicted on the plaintiff, when in 
the provost prison $ till the story of my client became public* 
X could not have believed it possible, that after all pretence of 
insurrection had ceased— after having been told that Ireland 
would have British liberty, when she became united to 
Britain-— I could not have believed it possible that there 
could have existed in the minds of what is called a free city,, 
a deep, dark, loathsome, and infectious dungeon, boasting all 
the qualities of Bastiles and Inquisitions — kept by an indivi- 
dual, into which his majesty's peaceable subjects could be plun- 
ged without crime, and in which they could be detained by 
false and fabricated returns of the king's writs, under pre- 
tence of state offences. I could not have believed it possible 
Mr. Hevey could have been so confined, unless the fact had 
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been proved before you on oath, beyond a doflbt — yeHthe f&ct 
is so ; and whatever my client has suffered, he hfas the grati- 
fying consolation- of reflecting, that his 'disclosure of tftts 
transaction will inform his majesty's government of the daff- 
gerous abuse of their authority, which I have no doubt they 
not only never knew, or countenanced, but 'certainly will 
punish : and have now a glorious opportunity of shewing this 

4 

-nation that no pretence of past services can warrant a stab 
to the liberty of the Country. My client' may by this day^s 
disclosure give a weapon to the law, ta defend the constitu~ 
lion; and his fetters may secure the liberty of the subject. 
But as to damages, recur to the circumstances of his confine- 
ment— the gates of no common prison- closed upon him— -a 
loathsome, close, and narrow dungeon, was his lodging ; disease 
and misery were the inhabitants of the room in which he was 
immured— the first object which struck the witness was a 
wretch in the midst of the room, urged by disorder and con* 
finement to the most disgusting act of a human creature, 
every sense alike affected. Another he saw half dressed in 
a ragged shirt, discoloured by the disease of its owner. A 
third, with a small book reading, as he conceived, the last ser- 
vices to a dead, or dying captive. He looked no more, but 
hastily withdrew, nor could even the voice of friendship tempt 
him to enter further into a place, where contagion and 
misery seemed the ruling powers. Yet this was the prison 
chosen for my client, because he Mould not apologize 'to a 
fellow subject ! There were many public prisons in Dub- 
lin, where a person of his description would be suitably 
accommodated; where cleanliness and humanity are strictly 
attended to; to these he was not taken, or before any public 
officer whatsoever. The keepers of these prisons would not 
have detained him without some legal committal ' for some 
certain crime ; and this fully accounts for the filace to which 
his person was consigned — secret and despotic. Will you by 
your verdict say that Mr. Hevey sustained there no injury 
from such treatment ? 
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Do you, gentlemen of the jury, know so little of the world 
«» not to. perceive that many persons who were, in 1798, 
charged with rebellious practices, are now useful members 
of society, under the protection of the law, and the safeguard 
of the constitution ? By what new code of jurisprudence 
then would Major Sirr be authorized, in defiance of both, to 
invade the liberty of the subject, and despise the king's par- 
don ? Is his authority created to keep alive the dying em- 
bers of disaffection, to make men believe they are not 
protected by the law, and thereby excite new and ruinous 
projects for redress and emancipation ; and to excite the con- 
tradictory .phenomenon, of a petty tyranny, existing within a 
free constitution, and a peace-officer taking the most effectual 
steps to disturb the growing tranquillity of the country ? Major 
Sirr and Major Sandys appear correspondent and connect- 
ed in this transaction; my client handed from one to the other, 
they appear equally to understand each other's meanings, 
and to forward each other's objects-— the one had seized, the 
other had detained my client; neither of them had authority 
for doing so, .but both of them had necessity for some justifi- 
cation ; they worried their imaginations to find one. Mr. 
Hevey had been convicted, but that did not justify them, for 
Lord Cornwallis proved his innocence. Mr. Hevey was 
of a once proscribed sect, but that proscription was at an 
end,, and no justification could be^. found there; even fancy 
was in vain applied to, to find his crime and their justifica- 
tion; but even fancy failed them; and at length his crime was 
ascribed to be, that he had retorted insult by insult, and 
had presumed to say that Major Sirr had told a falsehood, 
and this was conceived to be a capital offence ; because, if it 
was not an offence against the state, the provost prison was not 
adapted to his confinement, and Major Sandys had no right 
to detain him. The two majors, like Castor and Pollux, felt 
the pleasures of mutual support, and the necessity of mutual 
assistance, and when one of the demigods was offended, both 

the demigods punished. My client for three long days and 
Vol. II. M 
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nights, felt ihe omnipotence of thek power, aftrilhe ptiftisb- 
ment of bis presumption; they both were culppbte-*-botb 
acted. Is that a reason he is not to be compensated in da* 
mages by either? Tossy so, would be a new species of ef- 
frontery to impose upon a just jury, and dishonour the name 
of justice. 

There is a circumstance mentioned by one of the witnesses 
which merits observation, and shows the dreadful dungeon 
into which my client was cast for. this offence to Major Sirr; 
damages should be given proportioned to the injury the 
complaint deserves; but how will you proportion the da- 
mages when you recollect that this witness said he went to 
Mr. Hevey's room in the provost prison, and there saw a 
man read out of a small book, which he took to be a book of 
prayer, and, as he believed upon his oath, the office of religion 
for the dead or dying man. Infection and disease had oppor- 
tunely made a vacancy for my client to lie down on the same 
bed which was then yielding up its morbid inhabitant to the 
grave. In such a dismal dungeon was my unfortunate client 
confined, 'without legal authority, for the space of three days, 
in order to force from his reluctant lips— not a confession of 
guilt; not an impeachment of accomplices; not a discovery of 
insurrections, or development of treasons — no ; it was only 
to wring from his lips a humble personal apology to Major 
6i#r I /-—and, under pretence of that apology, to lay some 
ground for a future justification; the plaintiff refused to sign 
any apology; but, by the entreaties of his friends, the consi- 
deration of his trade, his children, his health, probably his 
existence, an apology was extorted without having committed 
an offence, and that apology dictated by Major Sandys for his 
friend Major Sirr, to gratify the offended honour of the latter! 
This is probably the first instance, in any country remote 
from slavery, where so outrageous and wanton an oppression 
could be fathered, even for a moment, on a government 
whose name and authority were traduced by the transaction. 
That apology so signed by him, has been read in court this 
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flajr ; fw halve heard it, gentlemen of the jury— was the refu- 
sal to sign such an apology a justification for such an out- 
rage ? Let Ihe ask you, as guardians of public freedom, is 
the liberty of the citizens of Dublin to be thus* trampled upon 
with impunity ? What man's person, or property, or charac- 
ter, or life; is one moment secure if such transactions are not 
punished by most ample and exemplary damages ? ' 

Lord Kil warden charged the jury to the following effect: 
Commenting on the prejudices incident to the infirm state of 
the human mind, his lordship said it was a weakness so uni- 
versal, and so interwoven in the nature of -man, that judges 
can n6 more boast of being entirely exempt from them than 
other men. It was, however, their peculiar duty to guard 
against any impressions by which justice might eventually 
be perverted, and the subject injured. It was equally incum- 
bent oh juries to exert the utmost vigilante and care of 
which they are capable, to keep their judgments free from 
any bias to which they might be susceptible from the zeal or 
abilities of counsel, whose duty it was to take advantage of any 
Casual occurrence, which they might conceive led to establish 
the cause of their respective clients. Much eloquent decla- 
matron had been expended by gentlemen on one side; on ty- 
ranny, on the coercion of government, on the decadence of 
our freedom, on the wisdom of the constitution, and the 
liberty of the people. To these, the merits of Major Sirr, as 
a public officer, and the supposed delinquency of the plain- 
tiff on a former occasion had been superadded. It was, 
however, the duty of the jury to discharge every idea of 
this nature from their consideration, and confine themselves 
to that narrow point withiu which the case will certainly be 
found to rest, when deprived of all those extraneous circum- 
stances in which it had been involved. The case is a very 
simple one, between two private individuals, John Hevey and 
Charles Henry Sirr; as .such alone they were to consider it, 
and try what reparation should be made to the plaintiff for 
Che injury he alleges to have sustained, if they shall believe, 
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fcom the course of the evidence before them, that he htfi 
sustained any. 

The occasions which* under Providence, seldom occur to 
compel governments to transcend the fixed boundaries of the 
subject's freedom, under our happy constitution, are still of. 
that momentous and awful description, as to call for acts of 
military coercion ; and to these seasonable acts have we been 
indebted for the restoration of those very laws, which, in 
times of tranquillity, are so forcible and energetic in prohi- 
biting the wanton intrusion of military power. It is, in fact, 
to the principle which so many have been pleased to call ty- 
ranny, that we are indebted for the preservation of that liber- 
ty, which, in necessary instances, must have been violated, in 
order to perpetuate its effects, and render the happiness of a 
people permanent. ijvery man invested' with a temporary 
authority beyond the laws, should, therefore, be made ac- 
quainted with the necessity which prompted it, and regulate 
his conduct by a firm, un deviating regard to that duty which 
necessity imposes, from considerations of the. public safety 
alone ; so that if Major Sirr, instigated, as he believed, by a 
momentary irritation, had stretched his authority, in making 
the caption and committing the plaintiff, soon as his emo- 
tions bad subsided, he should have ran with impetuosity to 
liberate him. But, instead of that, he temporized, and, as 
appeared to his lordship, trifled with the plaintiff in the mes- 
sage he sent him, respecting an order to Major Sandys for 
his release, with the latter's answer about his detention on a 
general officer's warrant, which warrant Sirr, his lordship 
conceived, must have cognisance of, before he sent Hevey an 
ambiguous or fallacious message, 

~ The next question for the consideration of the jury, re- 
garded the principle of liberal or nomioal damages. If, with 
his lordship, the jury could perceive no trait of malice or re- 
venge in the conduct of Sirr, it was merely their duty to 
appreciate damages for the plaintiff, according to the incon- 
venience he was subject to, or the injury he had actually sus» 
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gained. If, on the other hand, they found reason to believe 
that the plaintiff, in resisting those interrogatories whibh 
Major Sirr had put to him, immediately after conveying him 
to the provost, respecting a protection or some authority for 
being at large, had a view to provoke confinement, in order 
to lay a foundation for these proceedings, it should then be 
their duty to give none but damages merely nominal. These 
~*were the observations which occurred as necessary for his 
lordship to deliver, which he recommended to the jury to 
weigh and compare, with, perhaps, many more cogent ones 
of their own ; at the same time, not forgetting to discharge 
their minds from every species of intemperate feeling or in- 
dignation, which different relations and comments on the same 
occurrence, might possibly have contributed to excite in 
them. 

The loyal and conscientious jury gave a verdict for the 
plaintiff) 150/. damages, with costs. 

Counsel for the plaintiff: Messrs. Curran, Barrington, 
M'Nally, Ball, Orr and Wallace. Agent, Mr. Cooke. 

Counsel .for the defendant : Messrs. Fletcher, Plunket, 
' Green, Ridgeway, Mid Kemis. Agent, Mr. Kerais, Crown 
Solicitor. 
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%* Tht following trials are taken from a government pubHica* 
Hon in Dublin, it gives a melancholy account of the wtak 
and abortive insurrection of the 23d qf July, 1803, which, 
amongst many incalculable evils, caused the murder of Lord 
Mzlwarden, and the premature death of that amiable, but un- 
fortunate enthusiast Robert Emmet, Esq* This modern Cur~ 
tius devoted his life to his country, but his country teceived 
no benefit by his death. *?he spirit and intention of this 
publication will be best understood by the following extract . 
from the introduction : 

" £ VERY lover of order, of virtue, and social security, must 
recollect with horror the insurrection which broke out in the 
city of Dublin, on the evening of the 23d of July— an insur- 
rection which will be ever infamous, not only for its unpro- 
voked and wicked treasons, but also for the savage murder 
of Lord Kilwarden, his nephew the Rev. Richard Wolfe, 
Col. Brown, of the 2 1st regiment, Messrs. Parker and Ed- 
iriiston, of the Liberty Rangers, and marty other loyal and 
unoffending persons. Without detailing the whole of the 
evidence, which, by rendering this work expensive, would 
have narrowed its circulation, all that is material and in- 
structive is preserved. From the luminous and eloquent 
statements of the Right Hon. Mr. O 'Grady ; from the affect- 
ing and admonitory exhortations of Mr. Baron George ; and 
the interesting speeches of Mr. Cur ran and Mr. Plunket, 
may be collected, a concise history of the insurrection.. 
From the legal statements of his majesty's Attorney-Gene- 
ral ; from the preceptive exhortations of the venerable bench ; 
and from the instructive speeches of the counsel, the people - 
will learn to understand, to value, and to love the excellent 
constitution under which we have the happiness to live, and 
which displays all its perfections, and imparts all its blessings 
under the benignant rule of the virtuous Lord Hardwicke. 

1 
V 



(95) ' 

From the warning voice of the unfortunate Emmet, who 
might have been a support and an ornament to society— that 
voice which spoke almost from the grave, and seemed assimi- 
lating to the energy and inspiration of eternal truth; they 
will learn to appreciate the character of that, enemy, whose 
abandoned emissaries would seduce them from their king, 
their God, and th^ir country J So apprehensive was the un- 
fortunate Emmet, even of a limited and restrained alliance 
with France, that he commenced the insurrection with means 
the most disproportionate, and under a strong impression of 
despair, rather than seefc Q* v*& fa? ber resistance. So con- 
vinced was he of the perfidy and vices of the modern Gauls, 
that, when his failure was. no longer doubtful, he warned his 
countrymen against those friends to despotism and dominion, 
those enemies to law and liberty !" 
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0* OWB9 KIRWAK, FOR HIGH TREASON; 



SPECIAL COMMISSION/ 
Wednesday, 31st August, 1804* 

OWEN KI-RWAN was put to the bar, and arraigned on 
an indictment for high treason, to which he pleaded not guilt- 
ty. After a jury had been sworn. 

The Attorney-General (Mr. O'Grady) made a long and 
flourishing speech, defining the nature of treason so often 
described in the course of these trials, and the heinous of- 
fence of the conspirators now before the court. In stating to 
you, gentlemen of the jury, said he, the particular circumstan- 
ces of this case, so far as they relate to the prisoner, it will 
not be necessary for me to enter into a very minute or very 
accurate survey of the progress of disaffection in this coun- 
try. But certainly it is matter of some consolation, to know 
that the conspiracy which broke out in open insurrection and 
rebellion, on the 23d of July last, was confined within much 
narrower limits than the promoters of it are willing to in- 
culcate. Whether we consider the numbers who have em- 
barked in the enterprise, their wealth, or their character, it 
will appear contemptible in the extreme. So far as it had 

* A number of unfortunate men were tried before this commission, con- 
demned, and immediately .sent to the gallows. W« select the two following 
for the singularity of the eases, and die sentiments of the speakers. 
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lor- its odious object the subversion of the government and 
the constitution of this country, it was absurd and romantic ; 
it was idle and visionary even in the opinion of many of those 
who embraced it. But so far as it was calculated to make 
a false impression of our situation upon foreign countries, 
and to depreciate our loyalty in the estimation of Europe, it 
was a dangerous design; and though from the abandoned 
profligacy of those who were employed as the immediate in- 
struments of its execution, we have to lament many private 
calamities and disgusting horrors, yet perhaps they should 
be considered as the visitations of Providence to confound 
the devices of our enemies, and to rouse the loyal energies 
of the nation. - 

.Gentlemen, the last time we were collected here, upon an 
occasion similar to the present, was in the year 1798 ; and it 
would be, in truth, a dismal and distressing reflection, that 
during the interval which has since elapsed, the mildness, 
and clemency, and conciliation of our own government, con- 
trasted with the oppression, extortion, and tyranny exercised 
over France, and the unhappy countries which surround her, 
should have wrought no change in the political feelings of 
Ireland. But I am happy to state that there is no room for 
such reflection: the good sense and propriety of the country 
have taken the alarm, and can no longer be seduced by 
schemes of avarice and delusion. 

. After going through the whole of the evidence, which was 
aa lull and as convincing as he could have wished, Mr. At- 
torney*General concluded with saying, I have no doubt you 
will faithfully discharge your duty to the prisoner and your 
country; I will not anticipate your verdict. If the case 
should be doubtful, you will be indulgent to the prisoner, 
but if you are called upon for compassion, you will exercise 
that which embraces the whole body of the people, as welt* 
as the narrow circle of the dock. The calm tranquillity 
which has succeeded the 23d of July, notwithstanding the 
hopes and predictions of traitors, has enabled you at this day 
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to enter upon the investigation with becoming cojttp«ftu*e> 
and to extend to the prisoner the fullest advantages of thft 
British constitution. 1 wish you to do so, tm& I am happy *t 
being able to call your attention to the universal tranquillity 
of our country. The storm has passed over us, and the 
constitution has survived. Our gracious monarch sits unmo* 
ved upon his throne, his sceptre resting upon his people* 
Contrast year situation with those unhappy countries which 
have been subjugated by the arras, or seduced by the ai* 
tifices, of France. " They are brought down and fallen, but 
we are risen and stand upright." And may we retain that 
proud attitude, until peace and tranquillity shall be restored 
to Europe, and until that nation which has been so' long em- 
ployed to scourge other countries for their crimes, shall in 
due .time be called upon by the wisdom of Providence to 
answer for her own* 

9 * 

EVIDENCE TOR TUB, CROW ST. 



Benjamin Adams sworn. He proved that on the evening of 
the 23d July, as he was looking out of his window, which was 
nearly opposite to the prisoner's house, in Plunket-street, ho 
saw the prisoner, who was an old cjothesman, go very often up 
Plunket-street, towards Thomas-Street, with a green bag in, 
his hand, which appeared on his going nearly fully but was 
always empty on his return. Several men collected at the, 
prisoner's house, and as the prisoner was discoursing with? 
another man at his own door, the witness saw a rocket whkfe 
came from towards Thomas-street, clear over I^kmketrstrcety 
and when the prisoner saw it, he took off his hat, and cried out* 
" there is the , rocket, my boys i" He t^en returned into, 
his shop where his wife was standing*— he had a green frock, 
cost on him, which she made him take off, handing him a 
cotton jacket, which he put on ; after which he armed him-, 
self with a pike, saying, "God's blood, boys, turn out— the 
town is our own to night ;" adding these words : " any man 
that does not turn out to-night will surely be put down to- 
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asertew** The prisoner and Us parts* constating of about 
eight or ten men, and aH armed with pikes, than ran up the 
atreett and terned tfie corner towards Thomas-street. The 
witness did not see him again that night. 
• John Adams* father of the preceding witness, swore, that 
on the* night of the 33d, about a quarter past 9 o'clock, aa he 
was nailing up some boards at a cellar in* Ptanket»street, he 
aaw some men with pikes whom at first he supposed were 
watchmen. A woman took him by the sleeve, and pulling 
him into his own house, followed him, saying, that " they 
Would all be massacred that right," adding, that " that was the 
lime to escape." He flew up stairs, looked out of the win- 
dow, and saw a number of pikemen— he heard a man desire 
" all the boys to turn out to arms/' and thought he would be 
sailed. His wife desired him to escape, and leave her to the) 
mercy of the world. He accordingly went on the roof of 
the house, through a dormant window, where he found lire 
or six men who sought concealment like himself, and there, 
in the valley of the roof, they lay till near one o'clock. The 
witness did not see the prisoner afterwards for a week, and 
he never recollected the prisoner having been so long front 
home. 

Lieut. Stewart Hume Douglas, of the 21st regiment, 
sworn-- deposed, that he was stationed on the 33d of /urly, at 
the barrack on the Coombe, and about ten o'clock in the 
evening the rebels made a charge upon his men. Three of 
them approached first, and fired on his party, by which 
two men were wounded. The witness then ordered his men 
to fire upon the rebels, and he heard the voice of some person 
urging them forward, but they did not seem to wish it, upon 
.which he gave them another volley; they retreated, and he 
gave them a third volley as they turned the corner of Francis* 
street, through which they mil made off; After this, they 
found four dead men upon the gfound. * One man, about 
#0 or 70 years old, made an attempt with a pike upon the 
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tridiery, cm which they threw, up Jus pike, wfih their apjn^ 
knocked him down, and piked him with his own pike* v 

Richard Cowley* a watch, constable, sworn-rdeposed, that 
his watch-house in Vicar-street, was attacked twice on the. 
evening of the 23d of July; in the course of that evening, 
Lord Kilwarden was brought to the watch-house wounded* 
They were afraid, at first, to open the door, thinking that it 
was a decoy, but when he said it was Lord KU warden, they 
let him in. They got some warm, blankets, sheets, and a 
pillow, and put him upon them. He was wounded very 
much, and about the head, and was bleeding very much* 
While in this state, and yet alive, Major Swan came into the 
watch-house, and said, " that the villains should.be hanged/' 
On which his lordship desired him " not to hang them, but 
to give them the benefit of the law and a trial"— or something 
to that effect. In the state in which they v were then, the wit- 
ness could not remember the exact words. His lordship 
died a few minutes afterwards. 

Thomas Moorhead sworn. He had been postillion to the 
i^te Lord Kilwarden, and drove his carriage on the 23d of 
July from Newlands, his lordship's country-house, until they 
came to town, about half past 9 o'clock. In the carriage 
were also the Rev. Richard Wolfe, his lordship's nephew, 
and Miss Wolfe. When they came into Thomas-street, the 
carriage was stopped by a number of men armed with pikes, 
pistols and blunderbusses; and when they opened the door 
they cried out that they had Lord Kil warden I The lady they 
took out, and bid her go about her business. His lordship was 
unwilling to quit the carriage, but after a little time they 
dragged him out, and stabbed him, and struck him on the 
bead; the witness heard his lordship repeatedly call for mercy, 
but in vain; they were fighting aniong themselves who 
could get tip most blows at him; he fell there. The wit- 
ness saw Mr. Richard Wolfe run away, pursued by men with 
pikes; but he did not see him again until the next morning, 
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wfeaa he saw. Mm dead. The witness was then suffered to 
drive off the carnage. Here closed the case for the crown. 
- Mr. C*muv, on the part of the prisoner* addressed * the 
court and the jury as follows:-- He said that it had become 
his duty to state to the court and jury the defence of the pri- 
soner. He said he had been chosen for that very unplea- 
sant task) without his concurrence and knowledge; but, as 
<aoon as he was apprised of it,, he accepted it without hesita- 
tion. To assist a human being, labouring under the most 
awful of all situations, trembling in the dreadful alternative 
of honourable - life or ignominious death, was what no man, 
worthy of the name, could refuse to man— but it would be 
peculiarly base in any person who had the honour of wearing 
the king's gown, to leave the king's subject undefended, until 
a sentence pronounced upon him had shown that neither in 
fact nor in law could any defence avail him. He could not, 
however, but confess, that he felt no small consolation, when 
he compared his present with his former situation upon simi- 
lar occasions, . In those sad times to whkh he alluded, it 
was frequently his fate to come forward to the spot where he 
then stood, with a body sinking under infirmity and disease, 
and a mind broken with the consciousness of public calamity, 
created and exasperated by public folly. It had pleased Heaven 
that he should live to survive both these afflictions, and he 
was grateful to its mercy. I now* said he, come here 
through a composed and quiet city— I read no expression in 
any face, but such as mark the ordinary feelings of social life, 
or the various characters of civil occupation— I see no fright- 
ful spectacle of infuriated power, or suffering humanity— I see 
no tortures— -I hear no shrieks— I no longer see the- human 
heart char'd in the flame of its own vile and pahry passions, 
black and bloodless, capable only of catching and cotnmum- 
eating that destructive fire by which it devours, and is itself 
devoured— I no longer behold" the ravages of that odious 
kigotry, by which we were Reformed, and degraded, and di»> 
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graced' a bigotry against which no lamest clan shostld 
. mi opportunity of patting >iis countrymen,' of ail Met* east 
descriptions, upon their guard, k is toe accursed progeny of 
servile hypocrisy— of remorseiess lust of power— of msntiate 
thirst of gain, labouring ear the destruction of man under the 
specious pretences of religion---her banners stolen from the 
altar of God, and her allies congregated from the abysses of 
hell.* She acta by 'votaries to be restrained by nd comptrac* 
tiona of humanity, for they are dead to mercy~*4o be reclaim* 
ed by no voice of reason, for refutation is the bread on which 
their felly fee d s -nthey are outlawed alike from their specie* 
and their creator— the object of their crime is social life, ami 
the wages of their sin is social death; for, although it may 
happen that a guilty indiYidua! should escape from the law that 
he has broken, it cannot be so with nations— their guilt is too 
extensive and unwieldy for such escape— they may rest as- 
sured that Providence has, in the natural causes and effects, 
established a system of retributive justice, by which the 
crimes of nations are sooner or later avenged by their own 
inevitable consequences. But that hateful bigotry, that bane* 
ful discord that fired the heart of man, and steeled it against 
his brother, has fled at last, and I trust for ever. Even in 
this melancholy place 1 feel myself restored and recreated 
by breathing the mild atmosphere of justice, mercy, and hu- 
manity. 1 feel I am addressing the parental authority of ther 
law— I feel I am addressing a jury of my countrymen, my 
fellow subjects, and my fellow christians— against whom my 
heart is waging no concealed hostility— from whom my face 
is disguising no latent sentiment of repugnance or disgust. 
I have-not now to touch the high-raised strings of any angry 
passions in those that hear me— nor have I the terror of think- 
ing that if those, strings cannot be snapt by the stroke, they 
will only be provoked into a more instigated vibration. 

Mr. Curran then proceeded to observe, that this happy 

* Hire is a fins description of bigotry. 
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****** «rthe minds a*d feeling of at) men m the natural 
CttMeqatoce of that system of amsldaess and good temper 
which had beet* recently adopted, and which lie strongly ex- 
torted the juiy to imitate, and to improve upon*— that they 
nright thereby demonstrate to ourselves, to Great Britain, 
and to the enemy, that we are not thai assemblage of tend* 
which we had been alteged to be, unworthy of the ordinary 
privilege of regular justice, or the lenient treatment of a tner-J 
cfal government. He said it was of the utmost importance to 
be on their guard against the wicked and mischievous repre- . 
sentation of the circumstance which called them then to- 
gether^— they oughf not to take from any unauthentlcated 
report those facts which they could have directly from sworn 
evidence. He had heard much of the dreadful extent of the 
conspiracy against this country— of the narrow escape of the 
government. They now saw the fact' as it was. By the 
judicious adoption of a mild and conciliatory system of con- 
duct, what was six years ago a formidable rebellion, had now 
dwindled down to a drunken riotous insurrection— disgraced, 
certainly, by some odious atrocities— its objects, whatever 
they were, no doubt, highly criminal ; but, as an attack upon 
the state, of the most contemptible insignificance. He did 
not wonder that the patrons of burning and torture should 
be vexed, that their favourite instruments were not employed 
in recruiting for the rebellion. He : had no doubt but that 
had they been so employed, the effect wouid have followed, 
and that an odious, drunken insurrection, would have been 
easily swelled into a formidable rebellion— nor was it strange 
that persons so mortified should vent themselves in wanton, 
exaggerated misrepresentation, and in unmerited censure— in 
slandering the nation in the person of the viceroy— and the 
viceroy in the character of the nation ; and that they should 
do so, without considering that they were weakening the 
common resources against common danger, by making the, 
different parts of the empire odious to qach other; and by 
holding out to the enemy, and falsely holding: out, that we 
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were too much absorbed in civil discord to be capable of 
effectual resistance.. In making this observation, he said, 
his wish was merely, to refute slander upon his country. 
He had no pretensions to be the vindicator . of the lord lieu- 
tenant of Ireland, whose person he did not know that he 
had even seen;* at the same time, he said, that when he was so 
necessarily forced upon the subject, he felt no disposition to 
conceal the respect and satisfaction with which he saw the 
king's representative comport himself as he did, at a period 
of no little anxiety, though of no .considerable danger, if we. 
may believe the evidence we have heard. He thought k 
was a proof of his excellency's firmness and good sense, not 
to discredit his own opinion of his confidence in the public . 
safety, by any ostentatious display of unnecessary open prepara- 
tion; and he thought he did himself equal honour, by preserv- 
ing his usual temper, and not suffering himself to be exaspe- 
rated by the event, when it did happen, into the adoption of 
any violent or precipitate measures. . Perhaps he (Mr* Cur- 
ran) might even be excused, if he, confessed that he was not 
wholly free from some professional vanity, when he saw the 
descendant of a great lawyer was capable of remembering, 
what, without the memory of such an example, he perhaps 
might not have done, that even in the moment of peril, the law 
is the best safeguard of the constitution. At all events, he 
felt that a man who at all times had so freely censured the 
extravagances of power and force as he had done, was justi- 
fied, if not bound by the consistency of. character, to give the 
fair attestation of his opinion to the exercise of wisdom and 
humanity wherever he found them, whether in a friend or in 
a stranger, fte hoped, he said, that these, preliminary ob- 
servations were not wantonly and irrelevantly delaying them 
from the question which they were to try, and which he was 
ready to enter into; but there still remained a circumstance 
to b6 observed upon for a moment before they entered upon 



* It appears from this, that Mr. C. is no favourite at court- 
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the real subject of their inquiry — the guilt or innocence of 
the prisoner; the' fact that had been so impressively stated, the 
never to be too much lamented fate of that excellent man Lord 
Ki!warden-<-(and Mr. Curran drew a character of him, as 
marked by the most scrupulous anxiety for justice, and by 
the mildest and tenderest feelings of humanity) — but, said he, 
let us ' not wantonly slander the character of the nation by 
"giving any countenance to the notion, that all the horror of 
such a crime could be extended further than the actual per- 
petration of the deed. The general indignation, the tears 
that were shed at the sad news of his fate, show that we are 
not that nest of demobs on whom any general stigma could 
attach from such an event; the wicked wretch himself, per- 
haps, has cut off the very man through whose humanity he 
might have escaped the consequences of other crimes; and, 
by a hideous aggravation of his guilt, has given another 
motive to Providence to trace the murderer's steps, and 
secure the certainty of his punishment; but, on this occasion, 
the jury should put it out of their minds, and think nothing 
of that valuable man, save his advice, " thai no person should 
perish but by the jpst sentence of the law," and that advice 
he hoped they would honour, not by idle praise, but by strict 
observance. 

Mr. Curran pow proceeded to state the charge in the in- 
dictment, and the evidence adduced, and contended that the 
testimony showed no fact of conspiracy — no adopted object 
of treason— no actual attack— no number of persons engaged 
that could possibly be adequate to the accomplishment of 
such an object. He strongly reprobated the idea of acting 
upon what was called notoriety of rebellion ; notoriety was at 
best another name for reputation, which could not, even by 
law, be given in evidence in any criminal case, arid which <$ 
fortiori could not sustain a verdict of conviction ; but, he said, 
if the actual evidence of the guilt was thus weak, it was not 
unfair to consider the probability of such a conspiracy at the 
present time. It was clear, from the evidence, that it could 

Vox..n. u x ' • 
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mot be imputed to any sect? or party, or faction ; hecante np> 
sect nor faction could foil, had they acted in it, of engaging" 
one hundred times the number of deluded instruments in 
their design. We may then fairly ask, is it likely the coun- 
try at large, setting even apart all moral ties of duty or alle- 
giance, or the difficulty, or the danger, could see any motive 
or interest to recommend to them the measure of separating 
from England, or fraternizing with France I Whether there 
was any description of men in Ireland who could expect any 
advantage from such a change I And this reasoning, he said, 
was more pertinent to the question, because politics were 
not now, as heretofore, a dead science, in a dead language * 
they had now become the subject of the day, vernacular and 
universal, and the repose which the late system of Irish go- 
vernment had given the people for reflection, had enabled 
them to consider their own* condition, and what they, or any 
other country, could have to hope from France, or rather 
from its present master, lie said he scorned to allude to 
that personage merely to scold or to revile him ;— unmeaning: 
obloquy may show that we do not love the object, but cer- 
tainly that we do not fear him. He then adverted to the 
present condition of Bonaparte-— a stranger — a usurper---, 
getting possession of a numerous, proud, volatile, and ca* 
pricious people ; getting that possession by military forced- 
able to hold it only by force; to secure his power, he found* 
or thought he found, it necessary to abolish all religious es- 
tablishments, as well as all shadow of freedom. He had com- 
pletely subjugated all the adjoining nations. Now, said Mr, 
Curran, k is clear that there are but two modes of holding 
states, or the members of the same state together, namely, 
community of interest, or predominance of force— the 
former is the natural bond of the British empire ; their in- 
terests, their hopes, their dangers, can be no other than one 
and the same, if they are not stupid ty blind to their own 
situation; and stupidly blind, indeed, they must be, and justly 
must they incur the inevitable consequences of that blind* 
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«ess and stupidity* if they have not fortitude and magnarii* 
fftity enough to lay aside those mean and narrow . jealousies 
-which have hitherto prevented that community of interest and 
unity of effort, by which alone we can stand, and without 
Which we must fail together. 

But force only can hold the acquisitions of the first con- 
sul: what community of interest can he have with the dif-> 
ferent nations that he has subdued and plundered f Clearly 
none. Can he -venture to establish any regular and protected 
system of/ religion amongst them ? Wherever he erected 
* an altar, he would set up a monument of condemnation and 
reproach upon those wild and fantastic speculations which 
he is pleased *to dignify with the name of philosophy, but, 
Which other men, perhaps, because they are endowed with a 
toss aspiring intellect-, conceive to be a desperate anarchical 
atheism, giving to every man a dispensing power for the 
gratification of his passions-— teaching him that he may be a 
rebel to his conscience with advantage, and to his God with 
immunity. Just as soon would the government of Great Bri- 
tain venture to display the crescent in their churches, as 
Honaparte show any reverence to the cross in his dominions.* 
Apply the same reasoning*t6 liberty^ Can he venture to 
give any reasonable portion of it to his subjects at home, 
or his vassals abroad? The answer is obvious; sustained 
merely by military force, his unavoidable policy is to make 
the army every thing, and the fteofile nothing. If he Ventured 
*to elevate his soldiers into citizens, anV his wretched sub- 
jects into freemen, he would form a confederacy of mutual 
interest between both, against which he could not exist a 
moment. If he relaxed, in like manner, with Holland, of 

* In this speech Mr. Curran shoved that lie was no prophet. Bonapartf 
nftt only established the catholic religion <fa his dominions* but also got 
%is holiness the pope*to crown him as emperor ! ! ! — When -it suit* his par* 
pose, Bonaparte can play " the game of religion" as well as any of them. 
For an account of this, curious ".game," see the history of Rome for the 
last 12 or 1300 years. v ' . 
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Belgium, or Switzerland, or Italy, and withdrew bis armie* 
from them, he would excite and make them capable of 
instaut revolt. There is one circumstance which /just leaves 
it possible for him not to chain them down still more rigor- 
ously than he has done, and that is the. facility with which 
he can pour military reinforcements upon them, in case of 
necessity. But, destitute as 'he is of a marine* he could look 
to no such resource with respect to any insular acquisition, 
and, of course, he should guard against the possibility of 

.danger by so complete and merciless a thraldom as would 
mil ke any effort of resistance physically impossible. 

Perhaps, my lord and gentlemen, continued Mr. Curran, I 
may be thought the apologisj, instead of the reviler of the 
ruler of France. I affect not either character. I am search- 
ing for the motives of his conduct, and not for the topics of 
his justification. I do not affect to trace those motives to 
any depravity of heart or of mind which accident may have 
occasioned for the season, and which reflection or compunc- 
tion may extinguish or allay, and thereby make him a com- 
pletely different man with, respect to France and to the 
world ; 1 am acting more fairly and more usefully to my 
country, when I show that his conduct must be so swayed by 
the permanent pressure of his situation,' by the control of an 
unchangeable and inexorable necessity, that he cannot dare 
to relax or relent without becoming the certain victim of 
his own humanity or contrition. I may be asked, are these 
merely my own 1 speculations, or have others in Ireland adopt- 
ed them ? I answer freely, non mens hie ,*ertno eat. It is, 
to my own knowledge, the result of serious reflection in 

, numbers of our countrymen. In the storm «of arbitrary 
sway,, in the torture of suffering, the human mind had lost its 
poise and its tone, and was incapable of sober reflection ; but 
by removing those terrors from it, by holding an even hand 

' between all parties, by disdaining the patronage of any sect 
or faction, the people of Ireland were left at liberty to consider 
her real situation and interest, and happily for herself; I trust 
1 
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ifi God that she bag availed herself of the opportunity. With 
respect to the higher orders even of those who thought they 
had some cause to complain, I know this to be the fact ; they 
are not so blind as not to see the difference between being 
proud* and jealous, and punctilious, in any claim of privilege 
or right between themselves and their fellow subjects, and the 
mad and desperate depravity of seeking the redress of any 
dissatisfaction that they may fee] by an appeal to force, or to 
the dreadful resource of treason and of blood. 

As to the humbler .orders of our people, for whom 1 con- 
fess! feel the greatest sympathy, because there are more of 
them to be undone, and because, from want of education, 
they must be more liable to delusion, I am satisfied the to- 
pics to which I have adverted, apply with still greater force 
to them than to those who are raised above them. I have 
not the same opportunity of knowing their actual opinions; 
but if those opinions be other than what I think they ought 
to be, would to God they were, now present in this place, or 
that I had the opportunity of going into their cottages, and 
I well know I should not disdain to visit them, and to speak 
to them the language of affection and candour on the subject; 
I should have little difficulty in showing to their quick and 
apprehensive minds how easy it is, when the heart is incen- 
sed, to confound the evils which are inseparable from the des- 
tiny of imperfect man, with those which arise from the faults 
or errors of his political situation ; I would put a few ques- 
tions to tfeeir candid and unadulterated sense ; I would ask 
tjiem— do v you think that you have made no advance to civil 
' prosperity within these last twenty years ? Are your opi- 
nions of modern, and subjugated France the same that you 
entertained of popular and revolutionary - France fourteen 
years, ago ? Have you any hope, if the first consul got pos- 
session of your island, he would treat you half so well a& those 
countries at his door, whom he must respect more than he can 
respect or regard you ? And do you know how he treats those 
unhappy nations ? You know that in Ireland there is little per- 
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sonal wealth to plunder, that there! are lew . churches flp 
rob. Can you then doubt that he would reward bis rapacious 
generals and soldiers by parcelling oat the soil of the island 
among them, and by dividing you into lots of serfs to till 
the respective lands to which they belonged? Can you sup- 
pose that the perfidy and treason of surrendering your eoun* 
try to an invader, would to your new master be any pledge of 
your allegiance ? Can you suppose, that while a single French 
soldier was willing to accept an acre of Irish ground, that 
he would leave that acre in the possession of a man who had 
shown himself so wickedly and so stupidly.dead to the suggea* 
tions of the most obvious interest, and to the ties of the most 
imperious moral obligations ? What do you look forward to 
with respect to the aggrandizement of your sect ? Are you 
protestants ? He has abolished protestantism with christian!* 
ty. Are you catholics ? Do you think he will raise you to 
the level of the pope? I think he would not-— but if he 
did, could you hope more privilege than he has left his 
holiness ? And what privilege has he left him ? He has 
reduced his religion to be a mendicant for Contemptuous 
toleration, and he has reduced his person to beggary and to 
rags. Let me ask you a further question. Do you think he 
would feel any kind-hearted sympathy for you? Answer, 
yourselves by asking— what sympathy does he feel for 
Frenchmen, whom he is ready by thousands to bury in the 
ocean, in the barbarous gambling of his wild ambition ? 
What sympathy then could bind nim to you ? He is not 
your countryman— the scene of your birth and your child*, 
hood is not endeared to his heart by the reflection that it was ' 
also the scene of his. He is not your fellow .christian— he 
is not, therefore, bound to you by any similarity of duty in 
this world, or by any union of/ hope beyond the grave. What 
then could Jou suppose the object of his visit, >pr the conse* 
quence of his success? Can- you be so foolish as not to see 
that he would use you as slaves while he held you ; and that 
when he grew weary, which he would soon become of such 
a worthless and precarious possession, he would carry you to 
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market, m some treaty of peace, barter you for some more 
valuable concession, and surrender you, to expiate, by your 
punishment and degradation, the advantage you had given 
feiirt by your follies and your crimes 

There is another topic on which a few words might be ad- 
dressed to the deluded peasant of this copntry-— »he might be 
asked, what could you hope from the momentary success of 
any effort to subvert the government by mere intestine con- 
vulsion ? Could you look forward to the hope of liberty or 
property? You see the characters, the capacities, and the 
motives of those that have embarked on those different sub- 
jects—you see them a despicable gang of needy adventurers 
—^desperate from * guilt and peverty*— uncountenanced by a 
single individual of probity or name— ready to use you as 
the instruments, and equally ready to abandon you, by 
treachery or IKght, as the victims of their crimes. For a 
short interval, murder and rapine might have their sway; but 
don't be such a fool as to think, that though robbing might 
make a few persons poor, it could make many persons j-ich. 
Don't be so silly as to confound the distinction of property 
with the partition of wealth. Small must be your share of 
the spoft, and short the enjoyment of it. Soon, trust me, 
very soon, would such a state of things be terminated by the 
atrocities of its authors* Soon would you find yourselves 
subdued, ruined, and degraded; If you looked back, it 
would be to character destroyed— to hope extinguished. If 
you looked forward,. you could see only the dire necessity you 
had imposed upon your governors of acting towards yotl 
with no feelings but those of abhorrence and of self-preser- 
vation—of ruling you by a system of coercion, of which alone 
you would be worthy—and of loading you with taxes (that 
ft, selling the food and raiment which your honest labour 
might earn for your family) to defray the expense of that 
force by which only you could be restrained. 

Say not, gentlemen, that I am inexcusably vain when I 
say. would to God that I had an opportunity of speaking this 
plain, and, X trust, not absurd language to the humblest or- 
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ders of my countrymen. When I see what sort of missiona- 
ries can preach the doctrines of villany and folly with suc- 
cess, I cannot think it very vain to suppose that they would 
listen with some attention and some respect to a man who 
was addressing some plain sense to their mipds, whose whole 
life ought to be a pledge for his sincerity and affection— who 
had never, in a single instance, deceived, or deserted them, 
or betrayed them— who had never been seduced to an aban- 
donment .of their just rights, or a connivance at any of their 
excesses, that could threaten any Injury to their character. 

But perhaps, said Mr. Curran, I have trespassed too muck 
upon your patience by what may appear a digression from 
the question. The motive <of my doing so, I perceive, by 
your indulgent hearing, you perfectly comprehend. But I 
do not consider what I have said as a mere irrelevant digres- 
sion, with respect to the immediate cause before you. The 
reasoning comes to this : the present state of this country- 
shows that nothing could be so stupidly and perversely wicked 
as a project of separation, or of French connection— and, 
of course, nothing more improbable than the adoption of such 
a useless project. If it be then so senseless, and therefore 
so improbable, how strong ought' the evidence to be, on 
which you would be warranted in attesting;, on your oaths, to 
England and to France, so odious an imputation on the good 
sense and loyalty of your country. Let me advert again to 
the evidence which you have heard to support so incredible a 
charge. I have already observed on the contemptible smalt- 
ness of the number— a few drunken peasants assemble in the 
streets; there, in the fury of intoxication, they commit 
such atrocities as no man can be disposed to defend or to ex- 
tenuate ; and having done so, they fly, because a few peace- 
officers, aided by the gallantry of Mr. Justice Drury— who, 
even if he did retreat, as has been insinuated, has at least the 
merit of having no wish to shed the blood of his fellow chris- 
tians, and certainly is entitled to the praise of preserving the 
life of a most valuable citizen and loyal subject. 
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III this whole transaction no attempt, however feeble or 
ill directed, is made on any place belonging to, or connected 
with, the government. They never even approach the bar* 
rack, the castle, the magazines. No leader whatever appears; 
nothing that I can see to call for your verdict, except the 
finding the bill, and the uncorroborated statement of the At- 
torney-General. In that statement, too, I must beg leave to 
guard you against one or two particulars : As to what he said 
of my Lord Kilwarden, it was not unnatural to feel as he 
seemed, to do at the recollection, nor to have stated that sad 
£vent, as a fact that took place on that occasion— but I am 
satisfied he did not state it with the least intention of agita- 
ting your passions, or letting it .have the smallest influence 
on your judgment in the inquiry into a charge of high trea- 
son. I must beg leave also to say that no recital in any sta- 
tute is any evidence whatsoever of the existence ,of any par- 
ticular fact of treason or treasonable conspiracy. I must fur* 
ther desire you to blot from your minds the reference which he 
was pleased to make to the verdict of yesterday— and, in 
truth, when I see the evidence on which you are to decide 
reduced to what is legal or admissible, I don't wonder that 
Mr. . Attorney-General himself should have treated this 
doughty rebellion with the laughter and contempt it de- 
served. 

Where now is this providential escape of the government 
and. the castle ? Why simply in this, that nobody attacked 
either the one or the other ; and that there were no persons 
that could have attached either. It seems not unlike the 
escape which a young man had of being shot through the head 
at the battle of Dettingen, by the providential interference 
by which he was sent twenty miles off on a foraging party 
ten days before the battle. ' 

I wish fryn my heart that there may be now present some 
worthy gentlemen who may transmit to Paris a faithful ac- 
count of what, has this day passed—- if so, I think some loyal 
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absentee may possibly find an account in the PubUcUte or 
Moniteur somewhat in this way :*— 

" On the 23d of July last a most splendid rebellion display* 
ed her standard in the metropolis of Ireland, in a part of the 
city, which, in their language, is called the Peddle. The 
band of heroes that came forth at the call of patriotism, ca- 
pable of bearing arms, at the lowest calculation must have 
amounted to little less than two hundred persons.* The re- 
bellion advanced with a most intrepid step tin she came to 
the site of the old Four Courts and Tholsel. There she es- 
pied a decayed pillory, on which she mounted in order to 're- 
connoitre, but she found, to her great mortification, that the 
rebels had staid behind. She therefore judged it right to 
make her escape, which she effected in a masterly manner 
down Dirty-lane ; the rebels at the same time retiring in some 
disorder from the Poddle, being hard pressed by the poles 
and lanterns of the watchmen, and being additionally galled 
by Mr. Justice Drury, who came to a most unerring aim up* 
on their rear, on which he played without any intermission, 
with a spy-glass from his dining-room window— Raro antece* 
dentem ectleetum deririt fittna fiede claudo* It is clearly as- 
certained that she did not appear in her own clothes, for she 
threw away her regimental jacket before she fled, which has 
been picked up, and is now to be seen at Mr. Carleton's 'at 
sixpence a head for grown persons, and threepence, for a 
nurse and* child ! It was thought at first to be the work of 

* From all concurrent testimonies, it appears that the insurgents did 
not amount to more than three hundred men, ill armed, and worse disci- 
plined. With this contemptible number a great revolution was to be effect- 
ed in the midst of a city containing 200,000 inhabitants, in the lace of a gar- 
risen of 10,000 soldiers, an army of 50,000 strong, and a formidable artille- 
ry, backed by all the power and influence of a long established government ! 
— Quia taUa/dndo temperet q. lacrymU? 

• The justice unfortunately has a lame leg. This, perhaps, may account 
for his shyness on the night of the insurrection. 
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an Iri*h artist, who might have taken measure in the absence 
of the wearer, but, by a bill and receipt found in one of the 
pockets, it appears to have been made by the actual, body tai- 
lor of her august highness the consort of the first consul. 
At present it is but poorly ornamented, but it is said the Irish 
Volunteers have entered into a subscription to trim it,, if ever 
it shall be worn again." 

Happy, most happy is it for these islands, that these ru- 
mours which are so maliciously invented and circulated to 
destroy our confidence in each other, to invite attack and dis- 
pirit resistance, turn out on inquiry to be so ludicrous and 
contemptible, that we cannot speak of them without laughter, 
or without wonder that they did not rather form the' materials 
of a farce in a puppetshow, than of a grave prosecution in a 
court of Justice. 

Mr. Curran said there was still another topic, material to 
remind the jury of— this was the first trial for treason that 
occurred since the union of these islands. He said no ef- 
fectual union could be achieved by the mere letter of a 
statute; don't imagine, said he, that bigotry could blend with 
liberality, or barbarism with cultivation. If you wish to be really 
united with Great Britain, teach her to respect you, and do so 
l»y showing her that you are fit subjects of wholesome laws— 
by showing her that you are capable of rising to a proud** 
equality with her in the exercise of social duties and civil 
virtues, as many parts of the globe has proved you to be in 
her fleets and her armies— show her that you can try this 
cause as she would try it; that you have too much sense 
and humanity to be borne away in your verdict by despica- 
ble patik or brutal fury— show her that in prosecutions by 
the state, you can even go a step beyond her, and that you 
can discover and act upon those eternal principles of justice, 
which it has been found necessary in that country to enforce 
by the coercion of law : you cannot, said he, but feel that I 
allude to their statute that requires two witnesses in treason. 
Our statute does not contain that provision; but if it was 



US KIHWAN'S TRIAL. 

wise to enact it there as a law, it cannot be other than 
wise to enact it here as a principle ; unless yon think it 
discreet to hold it out as your opinion, that the life of a man 
is. not a* valuable here, and "ought not to be as secure, as in 
the other part of the empire ; unless you wish to prove your 
incapability of equal rights and equal liberty with Britain, 
by consigning to the scaffold your miserable fellow subject, 
who, if tried in England on the same charge, and the same 
evidence, would be entitled to a verdict of acquittal. I trust 
you will not so blemish yourselves ; I trust you will not be 
satisfied even with a cold imitation of her justice ; but that, 
on this occasion, you will give her an example of magnanimity, 
by rising superior to the passion or the panic of the moment. 
Jf, in any ordinary case, or in any ordinary time, you have 
any reasonable doubt of guilt, you are bound by every prin* 
ciple of law and justice to acquit But I would advise you, 
at a time like this, rather to be lavish than parsimonious in 
the application of that principle ; even though yqu had the 
strongest suspicion of his. culpability, I would advise you to 
acquit. You would show your confidence in your strength, 
that you felt pour situation too hifch to be affected in the 
smallest degree by the (ate of so insignificant an individual. 
Turn to the miserable prisoner himself, tainted and blemish* 
ed as he possibly may be, even him you may retrieve to his 
country and his duty, by a salutary effort of seasonable mag- 
nanimity. You will inspire him with reverence for that insti- 
tution, which krfows when to spare and when to inflict, and 
which, instead of sacrificing him to a suspicion of his criminali- 
ty, is determined, not by the belief, but by the possibility of 
his innocence, and dismisses him with indignant ao»V con- 
temptuous mercy. 

The prisoner's defence was weak and ineffectual-— -the jury 
found him guilty— rand the judge, Mr. Baron George, ad- 
dressed him nearly as follows : 

Owen Kirwan, after a full and patient hearing— after a 
jiiost minute and impartial investigation of the charge pre? 
ferred against you, you have been convicted of high treason* 
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It appears you were a dealer in old clothes, and used the 
semblance of industry to the most wicked and destructive 
purpose— a purpose which, could you and yoXir unprincipled 
and cruel associates effect, would dry up all the sources of 
industry,' confound all order, destroy all security, and leave 
your country a hideous ruin* It appears that you were an 
active emissary of rebellion", and had obtained, by that activi- 
ty, the rank of a leader. You were not of the multitude of 
devoted victims who are led to slaughter, and plunged ia 
crime, by imposition on their ignorance and their passions. 
You seemed perfectly aware of what you were about, well 
acquainted With the plan and views of rebellion, and engaged 
In it with cool deliberation, and systematic wickedness. 

You were coolly tried, - and ably defended— that defence 

* 

was heard with patience, and you have had every advantage 
possible to be derived from the laws, more tender of the life 
of the subject, and all the rights attached to society, than 
those of any other country upon the face of the earth; and 
surely, when the excellence of those laws are considered, 
the protection they afford, and the pure and rational freedom 
enjoyed under our unequalled constitution, it is truly asto- 
nishing how any man, or body of men, could be found, medi- 
tating or attempting the destruction of so beautiful a system ! 
It would be incredible, if proofs the most melancljpy were 
not furnished of the contrary, that such men could be found 
living under the dominion of a sovereign who has given to 
his people, and peculiarly the people of this country, forty- 
three years' experience of the most exalted virtues, and the 
most parental anxiety for their ha/ppiness and welfare. But if 
insensible to the beauties of our constitution, and the alle- 
giance which wisdom and goodness should have endeared to 
you and your associates in crime, it is wonderful how you 
could be so insensible to your own safety— so wretchedly in- 
sane as to think, but for one moment, that you could seize 
upon a government fenced round by such impregnable sup* 
port; such great wealth and power ; such loyalty in the peo 
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pie ; and such great armies, formidable hi number, in disci- 
pline, and in bravery. How is it possible that you could be 
so mad as to think that any rabble insurrection could disturb 
a government not undefined, nor its members unknown ? Ail 
amiable and virtuous viceroy, the faithful representative of 
his sovereign's goodness, is open to access, and visible to 
those he governs ; every member of his administration is the 
same; none are ashamed or afraid to show their honest 
fronts to the mid-day sun. 

Owen Kirwan, I most earnestly exhort you to use the time* 
allotted to you in this world, in sincere and penitent endea- 
vours to reconcile your soul to that God, before whose 
awful judgment-seat it is to appear so soon; think only of 
your salvation as a contrite christian should, and do not 
leave this world with a lie in your mouth, and go before your 
maker, swaggering in vain and boastful guilt. Believe me, 
unhappy man, that to disclose all you know, and thus make 
to your injured country and offended God all the atonement 
in your power, will prove an inexpressible consolation to you 
in your last moments, and infuse into your soul that sweet 
consciousness of right, which can alone qualify the bitter 
draught you are about to take, and justify a hope of future 
pardon and happiness. 

SentdBe of death was then passed on the prisoner, and 
he was accordingly executed the next day. 
6 



THE TRIAL 



OF ROBERT EMMET, ESQ. FOR HIGH TREASON. 



SPECIAL COMMISSION. 

Wednesday, September, 14, 1808. 

 

THIS day Mr. Emmet was put to the bar, and arraigned 
on the following 

INDICTMENT. 

« 

County of the City of Dublin^ THE jurors for our Iovd the 
to wit f . 5 king, upon their oath, present 

that Robert Emmet, late of Thomas-street, in the city of 
Dublin, Esq. being a subject of our said lord the now king* 
not having the fear of God in his heart, nor weighing the ' 
duty of his allegiance, but being moved and seduced by 
the instigation of the devil, as a false traitor against our 
said lord the now king, his supreme, true, lawful, and un- 
doubted lord, the cordial love and true and due obedience 
which every true and dutiful subject of our said sovereign 
lord the king towards him our said lord the king should bear 
wholly withdrawing, and contriving and intending the peace 
and tranquillity of this kingdom to disquiet, molest, and disturb) 
and the government and constitution of this realm to change, 
subvert, land alter, and our said lord the king from the royal 
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state, title, honour, power, imperial crown and government of 
this kingdom to depose and deprive, and our said lord the 
present king to death and final destruction to bring and put, 
he the said Robert Emmet, on the 23d day of July, in the 
43d year of the reign of our said lord the king, at Thomas- 
Street, in the city of Dublin aforesaid, with force and arms, 
falsely, wickedly, and traitorously did compass, imagine, and 
intend our -said lord the king then and there his supreme, 
true and lawful lord of and from the royal state, crown, title, 
power and government of this realm to depose and wholly de- 
prive, and our said lord the king to kill and put to death. 

To this indictment were added two counts, and fifteen 
Overt acta* 

To this indictment Mr. Emmet pleaded not guilty— and, 
on being asked if he was ready for his trial, he requested it 
should be postponed till the following Monday. 

Monday, September 19, 1803/ 

Mr. Emmet was again put to the bar, and the panel hav- 
ing- been called over, he peremptorily challenged 20, and 
showed cause why another should not be sworn, namely, that 
he was not a freeholder: after a few had been set aside by 
the crown, the following jury was sworn : 

John Gealey Wm, G. Galway, 

John Dickson, Cha, Hart, 

Robert Turbit, Benj. Holmes, 

, Dan. Kinahan, John Lloyd, 

Bever Beauhanan, Walter Lock, 

Wm. Davis, Tho. Palmer. 

The Attorney-General then addressed the court and Jury 
in substance as follows : 

It is my duty, said he, to state as concisely as I can, the na- 
ture of the charge which has been preferred against the pri- 
soner at the bar ; and also the nature of the evidence which 
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* 

wiH be produced to substantiate that charge. It will require 
ifpon* your part the most deliberate consideration, because it 
is not only the highest crime of which at all times the sub- 
* ject can be guilty, but it receives, if possible, additional ag- 
gravation, when we consider the state of Europe, ' and the 
lamentable consequences which revolution has already 
brought upon it. ' 

Perhaps at former periods some allowance might be made 
for the heated imaginations of enthusiasts; perhaps an extra- 
vagant love of liberty might for a moment supersede a ra- 
tional understanding, and men might b j induced, from want 
of sufficient experience or capacity, to look for that liberty in 
revolution. But sad experience has taught us that modem 
revolution is not the road to liberty. It, throws the mass of 
the people into agitation, only to bring the worst and most 
profligate to the surface. It originates in anarchy, proceeds 
in bloodshed, and ends in cruel and unrelenting despotism* 
Therefore, gentlemen, the crime of which the prisoner 
stands charged demands the most serious and deep investi- 
gation, because 1* is in its nature a crime of the blackest dye, 
and which, under all existing circumstances, does not admit 
of a momentary extenuation. 

Here Mr. Attorney described the law of treason, as defined 
by the statute 25 Edw. III. He said that the indictment was 
grounded upon three clauses ; the first relates to compassing 
and imagining the death of the king— -the second an adhering 
to his enemies— and the third to compassing to levy war 
against him. * 

Gentlemen, said he, upon former occasions, persons were, 
brought to the bar of this court, implicated in tt)e rebellion, 
. in various though inferior degrees; but if 1 am rightly in- 
structed, we have now brought to the bar of justice, not a 
person who has been seduced by others, but a gentleman to 
whom the rebellion may be traced, as the origin, the life, and 
the soul of it. If I mistake not, it will appear that sometime 
before Christmas last the prisorier, who had visited foreign 
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countries, and who, for seven! month*, before, had made m 
Continental tour, embracing Flange, returned to this coun- 
try, full of those mischievous designs which: hate been bo* 
so fully exposed. He came from that country, in which h# 
might fravc* learned the necessary effects of revolution ; an4 
therefore if he be guilty of the treason, he embarked m k 
with his eyes open, and with a previous knowledge of all it* 
inevitable consequences. But notwithstanding, 1 am instruct- 
ed that he persevered in fomenting a rebellion! which, I wilt 
be bold to say, is unexampled in any country* ancient or mo- 
dern ; a rebellion which does, not complain of any existing 
grievances, which does not flow from any immediate oppres- 
sion* and which is not pretended to have been provoked by 
our mild and giucioufr king, or by the administration employ* 
ed by him to execute his authority. , No, gentlemen, it is a 
rebellion which avows itself to cause, not to remove, any evil 
which the people feel, but to recall the memory of grievan- 
ces, which, if they ever existed* must have long since passed 
away* The provocations of 600 years have been ransacked*, 
the sufferings of our ancestors have been exaggerated, 
our state in former ages, and at various remote times, mis- 
represented, in expectation of extracting from the whole, 
something like a provocation to Justify a revolution, which at 
the present hour and moment could have no rational founda- 
tion. We live under a constitution which we love ; free, afflu- 
ent, and happy, rebellion can find no incentive in our present 
condition. We feel the happy effects of beneficial laws; 
of a just administration of them there is no colour of com-* 
plaint. But this rebellion is to ~ rise from the ashes of our 
ancestors, and we are called upon to relinquish our own hap- 
piness to vindicate their wrongs; they are represented to 
have been slaves, and therefore we are called upon not to 
live contented as ffeemen. But as there is no motive for 
rebellion now, neither can it be conciliated hereafter. The 
manifesto of treason wages eternal war against the British 
censthuUQn-*~the resentment of its enemies are implacable-*- 
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ftfcfetr resolution is fixed and detemiinedWno kindness shall 
sooth them~»no good administration shall reconcile them-*- 
*o clemency shall assuage them. Rebels they are at heart, 
and against the mildest administration of our government 
tfcey proclaim a perpetual and unrelenting hostility. 

Mr. Attorney then at great length went oyer the whole of 
Use evidence, describing in glowing and highr£oleAir.ed lan- 
guage the rash proceedings of the insttrgente, .their feeble 
means, and fruitioss attempts (to effect their purpose. 

Gentlemen, I have upon ail former occasions felt a consi- 
derable anxiety, that any warmth which may be induced by 
-the discharge of my duty, 1 should ciot lead me to exceed it. f 
Juive pressed (upon every successive jury, mildness, clemency , 
and moderation. ( am sure, in those feelings, you anticipate 
any recommendation of mine. 1 request that Aafhiog which 
lias fatten from me, and which- 1 have stated only with a view 
of making the mass of evidence inteaiigible, -may have any 
other operation. My statement is merely intended to make 
you more readily understand that evidence which sjiail pro- 
ceed from others, not to make any impression itself. 

If I have said any thing to incite within you an additional 
indignation against the crime, I am not sorry for having done 
«o ; but I 4o not mean in expressing my horror of the crime 
to prejudice the criminal ; on the contrary, in proportion to 
the 'enormity of the offence, should the presumption be that 
tie has not committed it. I must also request, if you have 
heard before this day of the prisoner's name, that you wiH 
endeavour to forget it; the vague and uncertain rumours qf 
popular misrepresentation should be entirely forgotten— that 
which may have been matter of idle conversation should not 
work against the prisoner at the awful moment of trial. You 
have the life of a fellow subject in your hands, and by the 
peculiar benignity of our laws, he is presumed to be an inno- 
cent man until your verdict finds him guilty. But in leaning 
against a bias, you must not take a direction the other way. 
If upon the. whole we lay such conclusive evidence before you 
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as no human mind can resist, you will be bound to discharge 
your duty, and find trie prisoner guilty. But in the investi- 
gation of that evidence every former feeling of your minds 
must be discharged-— listen with attention—give the pri- 
soner the full benefit of any defence which he may make, and 
dispassionately consider the nature of his vindication. 

But, on the other hand, gentlemen, you have a duty to dis- 
charge to your king and to your country. Many victims have 
fallen, who undoubtedly may not, 'abstractedly taken, have in* 
curred any very considerable proportion of guilt; men who, 
incapable of deciding for themselves, have been absorbed in the, 
guilty ambition of others ; but if it shall appear that the pri- 
soner was the prime mover of this rebellion, that he was the 
spring .which gave it life and activity, then, I say, no false 
feeling of pity for the man should warp your judgment, or 
divert your understanding. 1 know the progress of every 
good mind is uniform ; it begins with abhorrence of the 
crime, and ends with compassion for the criminal. I do not 
wish to strip misfortune of perhaps its only consolation ; but 
it must hot be carried so far as to interfere with the admi- 
nistration of public justice ; it must not be allowed to sepa- 
rate punishment from guilt: and therefore, if upon the evi- 
dence you shall be satisfied that this man is guilty, you must 
discharge your duty to your king, your country, and to your 
God. If, on the other hand, nothing shall appear sufficient 
to affect him, we shall acknowledge that we have grievously 
offended him, and will heartily . participate in the common 
joy that must result from the acquittal of an innocent man. 

EVIDENCE FOR THE CROWN. 



John Fleming sworn, deposed, that on the 23d of Jury, 
and for the year previous thereto, he had been hostler at the 
White Bull Inn, .Thomas-street, kept by a person named 
Dillon. The house was convenient to Mass-lane, where the. 
jqebel dcpto was, and to which the witness had free and conV 
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Stmt access; having been in the confidence of the conspira- 
tors, and employed to bring the ammunition and other things. 
He saw the persons there making pike handles, and heading, 
them with the iron part ; he also saw the blunderbusses, fire- 
locks, and pistols in the depdt : and saw ball cat ridges ma* 
king there. Here the witness identified the prisoner at the 
bar, whom he saw in the dffifa for the first time, on Tues- 
day morning after the explosion in Patrick-street. (That ex- 
plosion took place on Saturday the 16th.) The witness had 
opened the gate of the inn yard, which opened into Mass- lane 
to let out Quigley- when he saw the prisoner, accompanied' by 
a man named Palmer ; the latter got some sacks from the 
-witness to convey ammunition .to the stores; and the pri- 
soner went into the defi6t y where he continued almost con* 

' atantly till the evening of the 23d,' directing the preparations 
for the insurrecti6n, and having the chief authority. He 
heard the prisoner- read a little sketch, as the prisoner, called 
it, purporting, that every officer, non-commissioned officer, 
and private, should have equally every . thing they got, and 
have the same laws as in France. Being asked what they 
were to share, the prisoner replied, " what they, got when 
they were to take Ireland or Dublin." He saw green uni- 
form jackets making in the depot by different tailors ; one of 
whom was named Colgan. He saw one uniform in parti- 
cular ; a green coat laced on the sleeves and skirts, Sec. and 
with gold epaulets, like a general's dress. He saw the pri- 

x aoner take it out of a desk one day, and show it to all pre- 
sent; (here the witness identified the desk, which, was id 
court ;) he also saw the prisoner, at different times, take out 
papers and f>ut papers into . the desk ; there was none other 
in the store ; Quigley also used sometimes to go to the desk. 

• On the evening of the 23d of July, witness saw the prisoner 
dressed in the uniform above described, with white waistcoat 
and pantaloons, new boots, and cocked hat, and white feather. 
He had also a sash on him, and was armed with a sword and 
case of pistols. The prisoner called for a big coat, (but did 
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not get it,) to diagvtse hi» uniform, as lie said, until be .win* 
to die party that Was to attack the castle. Quirky and a pet** 
•on named ^afford, liad uniforms Hke that of Emmet, but 
that they had only one epaulet. Quigiey -wore a white fea- 
ther and Stafford a green one, Stafford was a baker in Tho- 
mas-street. About 9 o'clock the prisoner drew his sword, 
and called out, " come on boys !" he sallied out of the defrff 
accompanied by Quigiey and Stafford, and about 50 mepi, as 
well as the witness could judge, armed with pikes, bkinde*- 
busses, pistols, fee* They entered Dirty-lane, and went from 
thence into Thomas-street. The prisoner was in the centre 
of the party. They began to fire in Dirty-lane, and also 
when they got into Thomas-street, the witness was with thje 
party* The prisoner went, in the stores, by the name of El- 
lis. He was considered by all of them as the general, and 
the head of the business; the witness heard him called by 
the title of general. In and out of the depto it was said, ttyft 
they were preparing to assist the French, when they landed. 
Quigiey went, in the defrft by the name of Graham. 

Terence Colgan, the tailor mentioned in the foregoing 
evidence, being sworn, deposed, that on the Sunday previous 
to the insurrection, he came to town from Lucan, where he 
lived; and having met with a friend, they went to Dil- 
lon's* the White Bull Inn, in Thomas-street, and drank until 
the witness, overcome with liquor, fell asleep, When he was 
conveyed, in this state of insensibility, into the oV/tf* in Mass- 
lane, and when he awoke the next morning, he was set to 
work making green jackets and white pantaloons. He saw 
the prisoner there, by Whose directions every thing was done, 
and who, he understood, was the chief. He recollected see- 
ing the last witness frequently in the defiSt while he was 
there. He also saw the prisoner often at a desk writing. 
The witness corroborated the general preparations of arms, 
ammunition, fee. for the insurrection. 

A number of other evidences were examined, all corrdbo- 
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Jft&ftg the aforesaid statements- We think it necessary only 
t* add the following : 

Major Sirr examined by the' Attorney ^General, 

t 

Q. Did you arrest any person in August last, at the house 
of a Mrs. Palmer, in Harold's-Cfoss ? 

A. I did, the prisoner at the bar. I heard that there was 
a strange, suspicious kind of man, who lodged in tfie back 

* 

parlour. I sent a man before me, about 6 o'clock in the 
evening, to give a single rap at the door ; when it was open* 
ed, I rushed in, and found the prisoner, Mrs. Palmer, and her 
daughter, sitting at their dinner ; I gave him in charge to the 
man who accompanied me, and went into the next room with 
Mrs Palmer, to interrogate her relative to the prisoner. 
Whose name she said was He wit, and that he was a very pro- 
per young man ; the prisoner told me that his name was Cun- 
ningham. I went to the prisoner and asked him how long 
he had been in the house ? and he said that he only came 
there that morning. I saw him bloody, and learned that he 
had attempted to make his escape. I went again to Mrs. 
Palmer, and she told me he had been in the house for a month. 
I saw a manuscript paper upon the chair in the room where 
the prisoner lodged, and put it in my pocket. I then went 
to Harold's-Cross bridge, and beckoned to a guard of sol- 
diers, who were waiting for a signal to attend me, in case 
I should want their assistance ; I placed a sentinel over the 
prisoner, and placed others about the house and garden. I 
went again to Mrs. Palmer, and took her account in writing; 
and hearing a noise, I went to the back of the house, and 
saw the prisoner running down the garden; I called to 
the sentinel^ to fire, (not choosing to suffer an escape,) 
at the same time pursuing the prisoner, and when I came 
near him, he turned round and said, I surrender. In the 
mean time, the soldier attempted to fire, but his piece did not 
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go off. I then searched the prisoner, and found some j^apets 
about him. Seeing that he had been hurt, 1 apologised to 
him for the necessity I was under of treating him with such 
severity He replied, "%U is fair in war." When he wa* 
brought to the castle, he admitted that his n4me was Robert 
..Emmet. Major Sirr then identified the papers found upo* 
the prisoner, and that iound upon the chair in. his room* 
Some objections were made to the reading of this latter pa- 
per, upon the grounds that people had access to the room ; 
but they _ were overruled. The case of Lord Russcl was 
cited, in which it appeared, that papers found in his room 
were received as evidence. Here the papers were read* 
and the case closed on behalf of the crown. 
' Mr. M'Nally said he was instructed by the prisoner to tell 
their lordships, that he would not trouble the court with any 
defence, and that, as he did not himself mean to make any 
observations, he conceived the case on both sides rested with 
their lordships and -the jury. ~He said he apprehended tljatf 
when the counsel for the crown spoke to evidence, it was in 
the nature of a reply ; and as he, the counsel for the prisoner, 
did not intend to .make any observations, there was nothing 
t to reply to. But Mr. Plunket contending for his right to 

speak, he accordingly addressed the court and jury in a very 
long speech, to the folio win g N purport: 

You need not entertain any apprehension, that, at this hour 
of the day. 1 am disposed to take up a great deal of your 
time, by observing upon the evidence which has been given. 
In truth, if this were an ordinary case, and if the object of 
this prosecution did not include some more momentous inte- 
rests than the mere question of the guilt or innocence of the 
unfortunate gentleman who stands a prisoner at the bar, I* 
should have followed the example of his counsel, and should- 
have declined making any observations upon the evidence. 
But, gentlemen, I do feel this to be a case of infinite impor- 
tance indeed. It is a case important, like all others of this 
kind, by involving the life of a fellow subject ; but it is doubly 
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and tenfold important, because, from the evidence which 
has been given in the progress of it, the system of this con- 
spiracy against the laws and constitution of the country , has 
been developed in all its branches ; and, in observing upon 
. the conduct of the prisoner at the bar, and in bringing home 
the evidence of his guilt, I am bringing home guilt to a 
person, who, I say, is the centre, the life-blood and soul of 
this atrocious conspiracy. [Here Mr. Plunket recapitulated 
the whole of the evidence, with remarks on each part.]] 

Gentlemen, with regard to this mass of accumulated evi- 
dence, forming irrefragable proof of the guilt of the pri- 
soner, I conceive no man, capable of putting together two 
ideas, can have a doubt Why then do I address you, or 
why should I trespass any longer on your time and your at- 
tention ? Because, as I have already mentioned, I feel this 
to be a case of great public expectation— of the very last na- 
tional importance; and because, when I am prosecuting a 
man in whose veins the very life-blood of this conspiracy 
lowed, I expose to the public eye the utter meanness and 
insufficiency of its resources. What does it avow itself to 
be ? A plan not to correct the excesses, or reform the 
abuses .of the government of the country ; not to remove 
any specks of imperfection which might have grown upon 
the surface of the constitution, or to restrain the overgrown 
power of the crown, or to restore any privilege of parliar 
ment, or to throw any new .security around the liberty of the 
subject. No— but it plainly and boldly avQws itself to be a 
plan to separate Great Britain from Ireland, uproot the mo- 
narchy, and establish " a free and independent republic in 
Ireland," in its place ! To sever the connection between 
Great Britain and Ireland ! Gentlemen, I should feel it a 
waste of words and of public time, were I addressing you, 
or any person within the limits of my voice, to talk of the 
frantic desperation of the plan of any man who speculates 
upon the dissolution of that empire whose glory and whose 
happiness depends upon its indissoluble connection, But were 
V*l,IT> , R 
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it practicable to sever that connection— to tintxfc the Hrtfcs 
which bind us to the British coristitutidb, and to turn us 
adrift upon the turbulent ocean of revolution, who Could an- 
swer for the existence of this country, as an independent 
country, for a year ? God and nature have made the twa 
countries essential to each others— let them cling to each 
dther to the end ©*f time, and their united' affection and 
loyalty will be proof against the machinations of the world. 

But how was this to be done ? — By establishing u a free 
and independent republic !" — high sounding names I — I would 
ask whether the man who used them understood What fhey 
meant? — I will not ask what may be its benefits, fori know 
its evils. There is no magic in the name. We have heard 
of " free and independent republics," and have since seen 
the most abject slavery that ever groaned under iron despot- 
ism growing out of them. 

Formerly, gentlemen of the jury, we have seen revblu*- 
lions effected, by some great call of the people ripe for the 
change, and unfitted by their habits for ancient forms ; but 
here, from the obscurity of concealment, and by the voice of that 
pigmy authority, self-created, and fearing to show itself but 
in the arms and under cover of the night, we are called upon 
to surrender a constitution which has lasted for a period of 
one thousand years.* Had any body of the people come for- 
ward, stating any grievance, or announcing their demand for 
a change ?— No ; but while the country is peaceful, enjoying 
the blessings of the constitution, growing rich and happy 
under it, a few desperate, contemptible adventurers in the 
trade of revolution form a scheme against the constituted au- 
thorities of the land, and attempt by force and violence to over- 
throw an ancient and venerable constitution,' and to plunge a 
Whole people into the horrors of civil war ! 

If the wisest head that ever lived had framed the wisest 
system of laws which human ingenuity could devise— if he 
were satisfied that the system were exactly fitted to the dis- 
* Here Mr. P. must hare spoken metaphorically. 
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{rasitien of the people for whom he intended it ; and that a 
great proportion of that people were .anxious for its. adoption, 
jwt give me leave to say that undtr ail these circumstances of 
fitness and disposition, a well judging mind, and a humane 
heart, would pause awhile, and stop upon the brink of his 
purpose^ hefor* he would hazard the peace of the country* 
fcy resorting to. force for the establishment of Ws system t 
hut here/ in the frensy of distempered ambition, the au- 
thor of the proclamation conceives the project of " a free 
end independent repwbUc'V^he at once flings it down, and he 
tells every .man in the community, rich or poor, loyal or 
disloyal, he must adopt it At the peril of being considered an 
enemy tp the country, and suffering the pains and penalties 
attendant thereupon. 

And how was this revolution to be effected i The procla- 
mation conveys an insinuation that it was to be effected by 
their own fore*, entirely independent of foreign assistance. 
Why ? Because it waa well known there remained few in 
this country so depraved, so lost to the welfare of their native 
land, that would not shudder at forming an alliance with 
France : and therefore the people of Ireland are told " the 
effort is to be entirely your own, independent of foreign aid. 1 * 
But how does this tally with the time when the scheme was 
first hatched : the very period of the commencement of the 
war with France ? How does it tally with the fact of con- 
sulting in the defidt about the cooperation with the French, 
which has been proved in evidence ? But, gentlemen, out of 
the proclamation I convict him of duplicity. He tells the 
government of the country not to resist their mandate, or 
think that they oan effectually suppress rebellion, by putting 
down the present attempt, but that " they will have tp crush 
a greater exertion, rendered still greater by foreign assist- 
ance." So that open the face of the proclamation, they 
avowed, in its naked deformity, the abominable plan oi an 
alliance with the usurper of the French throne to overturn 
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the ancient constitution of the land, and to substitute a new 
republic in its place !— 

After speaking at great length on the absurd plan of the* 
insurrection, the contemptible numbers that were, to effect 
the revolution, and the Atrocious intentions of the conspira- 
tors, Mr. Plunket concluded in these words :— Gentlemen, 
why do 1 state these facts? Is it to show that the govern- 
ment need not be vigilant, or that our gallant countrymen 
should relax in their exertions? By no means; but to in* 
duce the x miserable victims who have been misled by those 
phantoms of revolutionary delusion, to show them that they 
ought to lose no time in abandoning; a cause which can- 
not protect itself, and exposes them to destruction, and to 
adhere to the peaceful and secure habits of honest industry. 
If they knew it, they have no reason to repine at their 
lot :• Providence is not so unkind to them in casting them 
in that humble walk in which they are placed. Let them 
obey the law, and cultivate religion, and worship their God in , 
their own way. They may prosecute their labour in peace 
and tranquillity ; they need not envy the higher ranks of life, 
but may look with pity upon that vitious despot who watches 
with the sleepless eye of disquieting ambition, and sits a 
wretched usurper on the throne of the Bourbons. But I do 
not wish to awaken any remorse, except such as may be 
salutary to himself and the country, in the mind of the pri- 
soner. But when he reflects, that he has stooped from the 
honourable situation in which his birth, talents, and his edu- 
cation placed him, to debauch the minds of the lower orders 
of ignorant men, with the phantoms of liberty and equality, 
he must feel that it was an unworthy use of his talents— -he 
should feel remorse for the consequences which ensued, 
grievous to humanity and virtue, and should endeavour to 
make all the atonement he can, by employing the little 
time which remains for him in endeavouring to undeceive 
them, 
liberty and equality are dangerous names to make use of 
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—If properly understood, they mean en joyment of ' personal 
freedom under the equal protection of the laws, and a genuine 
love of liberty inculcates an affection for our friends, our king, 
and country— a reverence for their lives— an anxiety for 
their safety, a feeling which advances from private to public 
life, until it expands and swells into the more dignified name 
of philanthropy and philosophy. But in the cant of modern 
philosophy, these affections which form the ennobling dis- 
tinctions of man's nature are all thrown aside-— all the vice* 
of his character are made the instruments of moral good— 
an abstract quantity of vice may produce a certain quantity 
of moral good ! To a man whose principles are thus poi- 
soned, and his judgment perverted, the most flagitious 
crimes lose their names— robbery and murder become moral 
good 1 He is taught not to startle at putting to death a fel- 
low creature, if it be represented as a mode of contributing 
to the good of all. In pursuit of those phantoms and chi- 
meras of the brain, thfey abolish feelings and instincts, which 
God and nature have planted in our hearts for the good of 
human kind. Thus by the printed plan for the establishment 
of liberty and a free republic, murder is prohibited and pro* 
scribed ; and yet you have heard how this caution against 
excesses was followed up by the recital of every grievance 
that ever existed, and which could excite every bad feeling 
of the heart— the most vengeful cruelty* and insatiate thirst 
for blood. 

Gentlemen, I am anxious to suppose that the mind of the 
prisoner recoiled at the scenes of murder which he witnessed: 
and I mention one circumstance with satisfaction— it appears 
he saved the life of Farrell, and may the recollection of that 
one good action cheer him in his last moments. But, though 
he may not have planned individual murders, that is no ex- 
cuse to justify his embarking in treason, which must be 
followed by every species of crime. It is supported by the 
rabble of the country,' while the rank, the wealth and the 
power of the country are opposed to it. Let loose the rabble 
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of the country from the salutary restraints of the law, tnd 
who eon take upon him. to, limit their barbarities ? Who 
can say he will disturb the peace of the world, and rule it 
when wildest I Let loose the winds of Heaven* and what 
power less than, omnipotent can control them ? So it is 
with the rabble— let them loose* and who can restrain themf 
What claim, then, can the prisoner have upon the compass 
sion of a jury, because, in the general destruction which his 
Schemes necessarily produce, he did not meditate individual 
murder ? . In the short space of a quarter of an hour, what a 
scene of blood and horror was exhibited i » 1 trust that the 
blood which was shed in the streets of Dublin upon that night* 
and that which has ' since, and may hereafter be shed, upon 
the scaffold, will not be visited upon the head of the prison* 
er. It is not for me to say what are the limits of the mercy of 
God— what a sincere repentance of those crimes may effect; 
but I do say that if this- unfortunate young gentleman retains 
any of the seeds of humanity in his heart, or possesses any of 
those qualities which a virtuous education in a liberal semi- 
nary must have planted in his bosom, he will make an atone* 
merit to his God and his country, by employing whatever 
timo remains to him in warning his deluded countrymen 
from persevering in their schemes. Much blood has been 
shed ; and he, perhaps, would have been immolated by his 
followers if he had succeeded. They are a blood-thirsty crew, 
incapable of listening to the voice of reason, and equally 
incapable of obtaining rational freedom, if it were wanting in 
this country, as they are of enjoying it. They embrue their 
hands in the most sacred blood of the country, and yet they 
caH upon God to prosper their cause, as it is just ! But, as 
it is atrocious, wicked, and abominable, I most devoutly in- 
voke that God to confound and overwhelm it.* 

* About the year 1767 the Rev. Mr. Plunket, an eminent dissenting 
clergyman of the north of Ireland, was called to preside over a congre- 
gation in the city of Dublin. This happened in Lord Townshend's time, 
when a number of first-rate men of genius gave a peculiar 
1 
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Lord Norbury charged the jury, minutely recapitatoiog 
the whole of the evidence, and explaining the law. x 

The jury, without leaving the box* pronounced the prisoner 
guilty. 

The judgment of the court having been prayed upon the 
prisoner, the clerk of the crown, in the usual form, asked 
Him what he had to say why judgment of death and exe- 
cution should not be awarded against him according to law? 

Mr. Emmet. " I am asked if I have any thing to say why 
sentence of death sKould not be pronounced upon me. Was 
I to suffer only death, after being adjudged guilty, I should 
bow in silence— but a man in my situation, has not only to 
combat with the difficulties of fortune, but also with the diffi- 
culties of prejudice; the sentence of the law which delivers 
over his body to the executioner, consigns his character to 
obloquy. The man dies, but his memory lives; and that 
mine may not forfeit all claim to the respect of my country- 
men, I use this occasion to vindicate myself from some of 
the charges advanced against me. I am accused of being an 
emissary of France : 'tis false ! I am no emissary ; I do not 
wish to deliver my country to any foreign power, and least of 
all to France. No ! never did I entertain the idea of establish- 
ing French power in Ireland. I did not create the rebellion 
for France, but for liberty :— God . forbid ! On the contrary, 
it is evident from the introductory paragraph of the Address 
of the Provisional Government, that every hazard attending an 
independent effort was deemed preferable to the more fatal 
risk of introducing a French army into the country* When 

to that facetious nobleman's administration. Mr. Plunket, with great in- 
dependence of political sentiment, was remarkable for his- wit and vivacity, 
which brought him into the notice of the most eminent personages of the na- 
tion of both parties, by whom he was much admired- He had three sons ; 
one a lawyer, another a physician, and the third was a merchant in this 
eonntry. The counsellor, toon after he delivered the above philippic, 
was made solicitor-general, and is now on the high road to all the honours 
and em^aments of the law. 
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the fluctuating spirit of French freedom was not fixed .and 
bounded by the chains of a military despot, it might have 
been an excusable policy to have sought the assistance of 
France, as was done in the year 1798 — then" it might not 
have been so great a hazard to have accepted of French aid 
under a guaranteeing treaty, such as Franklin obtained for 
America. But in the present day, could the Provisional 
Government have formed such a plan, they would have exhi- 
bited such a proof of mental imbecility as to unfit them for 
the common offices of life. Small would be our claims to 
patriotism and to sense, and palpable our affectation of the 
love of liberty, if we were to encourage the profanation of 
our shores by a people who are slaves themselves, and the 
unprincipled and the abandoned instruments of imposing: 
slavery on others. If such an inference is drawn from 
any part of the proclamation of the Provisional Government, it 
calumniates their views, and is not warranted by the fact. How 
could they speak of freedom to their countrymen— -how as- 
sume such an exalted motive, and meditate the introduction of 
a power which has been the enemy of freedom in every 
part of the globe? Reviewing the conduct of France to 
other countries; seeing how she has behaved to Italy, to Hol- 
land, and to Switzerland, could we expect better conduct 
towards us ? No ! — Let not then any man attaint my me- 
mory by believing that I could have hoped freedom through 
the aid of France, and betrayed the sacred cause of liberty, 
by committing it to her most determined foe. Neither let 
any man hereafter abuse my name, or my principles, to the 
purpose of -so base and wicked a delusion. O ! my country- 
men, believe not those who would attempt so parricidal an 
imposition upon your understandings. Deliver my country 
into the hands of France ! What I meditate such a cruel as- 
sassination of her political life ! Had I done so, I had not 
deserved to live; and dying with such a weight upon my 
character, I had merited the honest execration of that coun- 
try which gave me birth, and to which I would have given 
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freedom. Had I been in Switzerland I would have* fought 
against the French, for I am certain the Swiss are hostile 
to the French. In the dignity of freedom t would have ex* 
pired on the threshold of that country, and they should have 
entered it only by passing over my lifeless corse. Is it then 
to be supposed that I should be slow to make • the same sa- 
crifice to my native jand ? Am I, who lived but to be of 
service to my country — who resigned for that service the 
worship of another idol I adored in my heart, and who would 
subject myself to the bondage of the grave to give her inde- 
pendence — am I to be^ loaded frith the foul and grievous 
calumny of being ah emissary of France ? My lords, it may 
be part of the system of angry justice to bow a man's mind 
by . humiliation to meet the ignominy of the scaffold ; but 
worse to me than the scaffold's shame, or the scaffold's 
terrors, would be the imputation of having been the agent of 
French despotism and ambition; and while I have breath, I 
will call upon my countrymen not to believe me guilty of so 
foul a crime against their liberties and their happiness. Though 
you, my lord, sit there a judge, and I stand here a culprit- 
yet you are but a man, and I am another ; I have a right, there- 
fore, to vindicate my character and motives from the asper- 
sions of calumny ; and, as a man to whom fame is' dearer 
than life, I will make the last use of that life m rescuing my 
memory from the afflicting imputation of 'having been an 
emissary of France, 05 seeking her interference in the inter- 
nal regulations of our affairs. Did I live to see a French 
army approach this country, I would meet it on the shore, 
with a torch in one hand and a sword in the other—I would 
receive them with all the destruction of war ! I would ani- 
mate my countrymen to immolate them in their very boats 
before our native soil should be polluted by a foreign foe. If 
they succeeded in landing, I would burn every blade of grass 
before them— raze every house— contend to the last for 
every. inch of ground— and the last spot v in which the hope 

of freedom should desert me, that spot would I make my 
Vol. II. 8 
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grave ! , What I cannot do, I leave a legacy to my country* 
because I feel conscious that my death were unprofitable* 
and all hope of liberty extinct, the moment a French army 
obtained a footing in this island." 

[Such are the words which were put into Mr. Emmet 9 * mouth 
by the publication from which we have extracted the fore- 
going two trials—what follows has been sent to us as the 
genuine speech of that unfortunate gentleman. In the whole 
of these trials, we have impartially given both sides qf the 
question as far as. the limits* of the work would permit} we 
therefore lay both the speeches before our readers^ who may 
prefer or reject according to their own interests or inclina- 
tions. We are inclined to believe that the latter is much nearer 
the truth than the former ; indeed, it evinces a strong de- 
gree of authenticity from the lofty ideas, the emphatical lan- 
guage, and the known sentiments of this undaunted cham- 
pion of the liberty of his country. "\ 

Mr. Emmet. " What have I to say why sentence of death 
should not be pronounced on me according to law I I have 
nothing to say that can alter your predetermination, nor that 
will become me to say with any view to the mitigation of 
that sentence which you x are here to pronounce, and I must 
abide by. But I have that to say which interests me more 
than life, and which you have laboured (as was necessarily your 
office in the present circumstances of tjtis oppressed country) 
to destroy. I have much to say why my reputation should 
be rescued from the load of false accusation and calumny 
which has been heaped upon it 

I do not imagine that, seated where you'' are, your minds 
can be so free from impuiity as to receive the least impres- 
sion from what I am going to utter. I have no hopes that I 
ean anchor my character in the breast of a court constituted 
and trammeled as this is. I only wish, and it is the utmost I 
expect, that your lordships may suffer it to float down your 
memories) untainted by the foul breath of prejudice, until it 
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finds' some more hospitable harbour to shelter it from the 
storms by which it is at present buffeted. Were I only to 
suffer death, after being adjudged guilty by your tribunal, I 
should bow in silence, and meet the fate that awaits me 
without a murmur ; but the sentence of the law, which deli* 
vers my b^dy to the executioner, will, through the ministry 
of that law, labour, in its own vindication, to consign my cha- 
racter to obloquy — for there must be guilt somewhere; whe- 
ther in the sentence of the court, or in the catastrophe, pos- 
terity must determine. A man in my situation has not only 
to encounter the difficulties of fortune, and the force of power 
over minds which it has corrupted or subjugated, but also 
the difficulties of established prejudice. The man dies, 
but his memory lives. That mine may not perish, that it may 
live in the respect of my countrymen, I seize upon this op- 
portunity to vindicate myself from some of the charges al- 
leged against me. When my spirit shall be wafted to a 
more friendly port ; when my shade shall have joined the 
bands of those martyred heroes who have shed their blood on 
the scaffold and in the field, in defence of their country and 
of virtue— this is my hope— 1 wish that my memory and 
name may animate those who survive me ; while I look down 
with complacency on the destruction of that perfidious go- 
vernment which upholds its domination by blasphemy of the 
Most High— which displays its power over men as over the 
beasts of the forest— which sets man upon his brother, and 
lifts his hand in the name of God against the throat of his 
fellow who believes or doubts a little more or a little less 
than the government standard— -a government, which is 
steeled to barbarity by the cries of the orphans and the tears 
ef the widows which it has made. [Here Lord Norbury in* 
terruftted jtyr. Emmet y saying, that the wicked enthusiasts who 
felt as he did were not equal to the accomfiiishmant of their 
wild designs^] 

I appeal to the immaculate God-— I swear by the throne of 
Heaven, before which I must shortly appear— by the blood of 
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the murdered patriots who have gone before me— -that my 
conduct has been through all this peril, and through all my 
purposes, governed only by the convictions which I have ut- 
tered, and by no other view than that of their cure, and the 
emancipation of my country from the superinhuman oppres- 
sion under which she has so long and too patiently travailed; 
and I confidently hope, that wild and chimerical as it may 
appear, there is still union and strength in Ireland suffi- 
cient to accomplish this noblest enterprise. Of this I speak 
with the confidence of intimate knowledge, and with the con- 
solation that appertains to that confidence. Think not, my 
lord, I say this for the petty gratification of giving you a 
transitory uneasiness. A man who never yet raised his 
~ voice to assert a lie will not hazard his character with pos- 
terity by asserting a false hbod on a subject so important to 
his country, and on an occasion like this. Yes, my lord, a 
Irian who does not wish to have his epitaph written until his 
country is liberated, will not leave a weapon in the power of, 
envy nor a pretence to impeach the probity which he means 
6> preserve even in the grave to which tyranny consigns him. 
[Here he was again interrufited by the judge."] 

Again I say that what I have spoken was not intended for 
your lordship, whose- situation I commiserate rather than 
etivy — my expressions were for my countrymen ; if there is a 
true Irishman present, let my last words ch^er him in the 
hour of affliction. [Here he was again interrufited by the 
court."] I have always understood it to be the duty of a judge, 
When a. prisoner has been convicted, to pronounce the sen- 
tence of the law ; 1 have also understood that judges some- 
times think it their duty to hear wife patience, and to speak 
with humanity ; to exhort the victim of the laws, and to of- 
\ fer, with tender benignity, his opinions of the motives by 
which he was actuated in the crime of which he had been 
adjudged guilty— that a judge has. thought it his duty so to' 
have done, I have no doubt ; but where is the boasted • free- 
dom of your institutions—where is the vaunted impartiality 
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and clemency of your courts of justice, if an unfortunate 
prisoner, whom your policy, not pure justice, is about to de- 
liver into the hands of the executioner, is not suffered to ex- 
plain his motives sincerely and truly, to vindicate the princi- 
ples by which he was actuated ? 

My lord, ir may be a part of the \ system of angry justice 
to bow a man's mind by humiliation to the purposed ignomi- 
ny of the scaffold ; but worse to jne than the purposed shame, 
or the scaffold's terrors, would be the shame of such foul and 
unfounded imputations as have been laid against me in this 
court. You, my lord, are a judge, I am the supposed cul- 
prit— -I am a man, you are a man also— by a revolution of 
power, we might change places, though we never could 
change characters ; if I stand at the bar of this court, and 
dare not vindicate my character, what a farce is your justice ! 
If I stand at this bar, and dare^ not vindicate my character, 
how dare you calumniate it ? Does the sentence of death 
which, your unhallowed policy inflicts on my body, also 
condemn my tongue to silence, and my reputation to re- 
proach ? Your executioner may abridge the period of my 
existence ; but, while I exist, I shall not forbear to vindicate 
my character and motives from your aspersions ; and, as a 
man to whom fame is dearer than life, I will make the last 
use of that life in doing justice to that reputation which is to 
live after me, and which is the only legacy I can leave to 
those I hpnour and love, and for whom I am proud to perish. 
As men, we must appear on the great day at one common 
tribunal, and it will then remain for the Searcher of all Hearts 
to show a collective 'universe -who was engaged in, the most 
virtuoul actions, or attached by the purest motives — my coun- 
try's 'oppressors, or — [Here he was interruflted, and told to 
listen, to the sentence of the law.] 

My lord, shall a dying man .be denied the legal privilege 

. of -exculpating himself, in the eyes of the community, of an 

undeserved reproach thrown upon him during his trial, by 

onarging him with ambition, and attempting to cast away, for 
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a paltry consideration, the liberties of his country ! Why 
did your lordship insult me ?— or, rather, why insult justice 
In demanding of me why sentence of death should not be 
pronounced ? I know, my lord, that form prescribes that you 
should ask the question ; the form also presumes a right of 
answering. This, no doubt, may be dispensed with— and so 
might the whole ceremony of the trial, since sentence was 
already pronounced at the castle before your jury was em- 
panne lied ; your lordships are but the priests of the oracle 
—and I submit to the sacrifice ; but I insist on the whole of 
the forms. [Here the court desired him to proceed.] 

I am charged with being an emissary of France. An emis* 
sary of France ! and for what end ? It is alleged that I 
wished to sell the independence of my country ! And for 
what end ? Was this the object of my ambition i And is 
this the mode by which a tribunal of justice reconciles con- 
tradictions ? No ; I. am no emissary— my ambition was to 
hold a place among .the deliverers of my country-— not in 
power, not in profit, but in the glory of the achievement I 
Sell my country's independence to France ! and for what ? 
A change of masters ? No ; but for ambition ! 

Oh, my country ! was it personal ambition that influenced 
me— had it been the soul of my actions, could I not, by my 
education and fortune, by the rank and consideration of my 
family, have placed myself amongst the proudest of your op- 
pressors ? My country was my idol— to it I sacrificed every 
selfish, every endearing sentiment, and for it 1 now offer up 
my life. Oh, God 1 No, my lord, I acted as an Irishman, de- 
termined on delivering my country from the yoke of a foreign 
and unrelenting tyranny, and from the more galling yoke of a 
domestic faction, its joint partner and perpetrator in patrfr 
cide, whose rewards are the ignominy of existing with an 
exterior of splendour, and a consciousness of depravity. 

It was the wish of my heart to extricate my country from 
this doubly rivetted despotism. I wished to place her inde- 
pendence beyond the reach of any power on earth. I wished 

1 
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to exalt her to that proud station in the world which Provi- 
dence had destined her to fill. 

Connection with France was indeed intended— but only so 
far as mutual interest would sanction or require ; were they 
to assume any authority inconsistent with the purest inde- 
pendence, it Would be. the signal for their destruction-*— we 
sought ald 9 and we sought it as we had assurances we should 
obtain it— as auxiliaries in war, and allies in peace. 

Were the French to come as invaders, or enemies, uninvi- 
ted by the wishes of the people, I should oppose them to the 
utmost of my strength. Yes, my countrymen, 1 should ad- 
vise you to meet them on the beach, with a sword in one 
hand and a torch in the other. I would meet them with all 
the destructive fury of war, and I would animate my coun- v 
trymen to immolate them in their boats before they had 
contaminated the soil of my country. If they succeeded in 
landing, and if forced to retire before superior discipline; I 
would dispute every inch of ground, raze every house, burn 
every blade of grass— the last spot in which the hope of free- 
dom should desert me, there would I hold, and, the last in- 
trenchment of liberty should be my grave. What I could 
not do myself, in my fall, I should leave as a last charge to 
my countrymen to accomplish, because I should feel con- 
scious that life, any more than death, is dishonourable when 
a foreign nation holds my country in subjection. 

But it was not as an enemy that the succours of France 
were to land ; I looked, indeed, for the assistance of France. I 
wished to prove to France and to the world, that irishmen 
deserved to be assisted— -that they were indignant of 
slavery, and were ready to assert the independence and liberty 
of their country. I wished to procure for my country the 
guaranty which Washington procured for America. To 
procure an aid which would, by its example, be as important 
as its valour— disciplined, gallant, pregnant with science and 
with experience ; allies who would perceive the good, and, 
in our collision) poitsh the rough points of our character; 
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they would come to us as strangers and leave us as frieuds> 
after sharing in our perils, and elevating tour destiny ; my 
objects were not to receive new taskmasters, but to expel 
old tyrants*— these were my views, and these v only became 
Irishmen. It was for these ends I sought aid from France 
—because France, even as an enemy, could not be more im- 
placable than the enemy already in the bosom of my country ! 
[Here he was interrupted by the court] 

/ I have been charged with that importance, in the* efforts 
to emancipate my country, as to be considered (he keystone 
of the combination of Irishmen, or, as your lordship expressed 
it, " the life and blood of the conspiracy." You do me ho- 
nour overmuch— you have given to the subaltern all the cre- 
dit of a superior; there are men engaged in this conspiracy 
who are not only superior to me, but even to your own con- 
ceptions of yourself, my lord— ^men before the splendour of 
whose genius and virtues I should bow with respectful defer- 
ence, and who would think themselves dishonoured to be 
f called your friends— who would not disgrace themselves by 

shaking your blood-stained hand— £ Here he was interrupted.'] 

What, my lord, shall you tell me, on the passage to that 
scaffold which that tyranny, of which you are only the inter- , 
* mediary executioner, has erected for my murder, that I am 
accountable for all the blood that has and will be shed in this 
struggle of the oppressed against the oppressor—shall you 
.£, tell me this, and must I be so very a slave as, not to repel it ? 
, I, who fear not to approach the Omnipotent Judge, to an- 
x *swer for ^t he conduct of my whole life— am I to be appalled 
and falsified by a mere remnant of mortality here— by you, too, 
who, if it were possible to collect all the innocent blood that 
you have shedyiji your unhallowed ministry, in one great re- 
servoir, your lordship might swim in it ! [Here the judge in- 
terfered.] 

Let no man dare, when I am dead, to charge me with dis* 
honour— let no man attaint my memory, by believing that t 
could engage in any cause- but that of my country's liberty 
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'and independence— or that I could beebme the pliant minion 
of power in the oppression or the miseries of my countrymen; 
the proclamation of the Provisional Government speaks x for 
my views ; no inference can be tortured from it to counte- 
nance barbarity or debasement at home, or subjection, or hu- 
miliation, or treachery, from abroad. 1 would not have sub- 
mitted to a foreign invader, for the same reason that I would 
resist the domestic oppressor. In the dignity of freedom I 
would, have fought upon the threshold of my country, and its 
enemy should enter only by passing over my lifeless corpse. 
And am I, who lived but for my country, who have subject- 
ed myself to the dangers of the jealous and watchful oppress- 
or, and now to the bondage of the ^grave, only to give my 
countrymen their rights, and my country her independence, 
to be loaded with calumny, and not suffered -to resent and 
repel it ? No ; God forbid ! ' 

If the spirits of the illustrious dead participate in the con* 
cerns and cares of those who were dear to them in this tran- 
sitory life— Oh ! ever dear and venerated shade of my depart- 
ed father, look down with scrutiny upon the conduct of your 
suffering son, and see if I have even for a monent deviated 
from those principles of morality and patriotism which it 
was your care to instil into my youthful mind, and for which 
I am now to offer up my life. 

My lords, you seem impatient for the sacrifice— the blood 
for which you thirst is not congealed by the artificial terrors 
which surround your victim : it circulates warmly and 
unruffled through the channels which God created for noble 
purposes, but which you are bent to destroy for purposes so 
grievous, that they cry to Heaven. Be yet patient ! I have 
but a few words biore to say. 1 am going \ to Jttr tt>ld and 
silent grave: my lamp of life is nearly extinguisffft: my race 
is run : the grave opens to receive me, and 1 sink into its bo- 
som. I have but one request to ask at my departure from this 
world ; it is the charity of its silence. Let no man write my 
epitaph ;~for as no man who knows my motives dare now vin- 

Vol. II. T . 
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dicate them, let! not prejudice or \gnoraace asperse them. 
Let them and me repose in obscurity, and, nay tomb remain 
uninscribed, until other times and other men can do justice 
to my character. When my country takes her place among 
the nations of the earth, fArc, and not till then, let my epitaph 
he written.  I have doxe i" 

Counsel for the crown: The Attorney-General, the Sd- 
licitor-General, Messrs. Plunket, Mayne, Ridgeway, and 
O'Grady. , ' 

Counsel for Mr. Emmet : Mr. Burrows and Mr. M { Nally. 



y 



In the course of probable events, no one could have sup* 
posed that Wm. Cobbet, alias Peter Porcupine, (so well known 
in this country,) could ever have been implicated or con* 
cerned, in the most distant degree, with Ireland or Irish 
rebels—but so it is. This busy man, who loves to fish in 
troubled waters, be he where he may, published, in his Weekly 
Register, two libels, calculated, in the language of the Attor- 
ney-General, " to excite ill will and hatred amongst his ma- 
jesty's loyal subjects in Ireland, by insinuating that Ireland 
is ill governed." In Peter's coarse and sarcastic manner, 
amongst other distorted and ludicrous pictures, he repre- 
sents Lord Hardwicke, the. chief governor, as a sheepfeedec 
with a wooden headf ; he calls Lord Redesdale, the chancellor, 
a stout-built chancery pleader: he accuses Mr. Justice Os- 
borne of, compounding justice, and Mr. Secretary Marsdenof 
„ official rapacity, &c. " Under this government,'* says he, f c our 
property MJPbeen subjected to the plunder of clerks, and 
our personrttirposed to the pikes of the rebels." It is scarcely 
necessary to add, that Peter was found guilty of publishing 
both the libels. x 

He was then tried on an action brought against him by 
Mr. Plunket* now solicitor genera) of Ireland. In this libel, 
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Mr. Plunketis severely censured for his conduct on the trial 
of Mr. Emmet, as~having spoken with unnecessary acrimony 
against the sort of a gentleman who had been his, Mr. P.'s, 
friend— the truth is, many people, had conceived, that there 
was no necessity for his uttering so harsh a philippic against 
the unfortunate young gentleman, more "especially as the 
counsel for Mr. E. declined speaking in his defence. (See, p. 
128.) But it appears that Mr. Plunket had an object in 
view : he did speak with keenness, he obtained his object, 
ancj is now on the road to higher preferment, and greater 
emolument. On this trial, the celebrated Mr. Erskine acted 
as counsel for the plaintiff, and the jury brought against 
Peter a verdict of 500/. damages. 

Upon the whole, it would appear that P. Porcupine is not 
more comfortable amongst his loyal countrymen in England, 
than he was with his loyal friends in America. 

In addition to the singularity of this affair it is now 
known that Mr. Justice Johnson, one of the judges of* 
t^e court of common pleas in Ireland, was concerned in" the 
fabrication of these libels! Mr. John&on was arrested on 
auch a charge, which will bring on a trial of a most extraor- 
dinary nature— a judge publishing libels' 'against government 
will be. a new case for the lawyers-^in London. 



%* Mr. Curran did not appear in court at Mr. Emmet's 
trial. The following article may explain : " The daughter of 
an eminent Irish advocate was arrested near Dubtin on Friday 
last, charged wkh holding a correspondence with young Em* 
met !-— It appearing, however, that there was nothing trea* 
sonable in the letters that passed between! them, but senti- 
ments of love and affection, she has since been liberated.*' 
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TRIAL AT NISI PRIUS. 



MISS MART FITZGERALD V. REV. THOMAS HAWKESWORTH, 
FOR A BREACH OF MARRIAGE CONTRACT* 



COURT OF KING'S BENCH. 



Tuesday, May 15, 1804. 



TlJIS interesting trial came on before Lord Chief Justice 
Downes arid a special jury— it continued three days. 

Mr. Penefather opened the case, by explaining that it. was an 
action brought by the plaintiff, Mary Fitzgerald, against the 
defendant, the Rev. Thomas Hawkeswortb, for a breach of 
promise of marriage. The damages were laid at 5,000/. and 
die defendant pleaded? 1st. The general issue; 2dly. That he 
was under age when the promise was made; and, lastly, The 
statute of limitation. The plaintiff joined issue, particularly 
in the two last pleas.- 

Mr. Serjeant Moore stated the plaintiff's case at great length, 
and with great ability. He commenced by observing that 
the present was a case calculated to interest manly sensibility* 
and engage the serious attention and sympathy of every man 
wishing to' maintain the moral and social obligations. The 
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question <#•» the jury was. not, as io ordinary actions Co 
recover damages; but they were to adtneasuf* the compen- 
sation due to wounded feelings and a broken heart They 

- were called upon to give what atonement could be given to 
mental agony, to repose, for ever lost, and, by their verdict, 
to check an offence peculiarly reproachful to human nature. 
They would find the case before them, one in which the du- 
plfcity and art of the defendant was commensurate with his 
professions of affection, and that at the moment he pretended 
lore, he determined to deceive. They would find byflytri&y 
and- love in the same man; enthusiasm and .dissimulation, cun* 

- ning and candour, in the same letters; and in those letters,* 
and under his own hand, they would be able to trace the arts 
and wiles of the deceitful lover. On the other hand, they 
would see in the plaintiff, long constancy, continued affection^ 
and undeviating virtue, up to the present moment They 
?rould behold an affecting picture of patience and long suffer* 
ing, the lady slow to promise, but having 'promised, most 
faithful to perform* , 

This being the general prospectus of the merits of the case, 
the learned counsel said k became his duty to lay the facts 
before the jury. The plaintiff was a young lady, now about 
96 years of age, living with her family; her father, a most 
respectable old gentleman, had been a military officer; her 
brother was now a captain in his majesty's service. The 
family had been settled for some years back in Castletown, in 
the Queen's county. Of five children the plaintiff was the 
eldest The father of the defendant, Mr. Qawkes worth, in- 
ferior to Mr. Fitzgerald in the claims of ancient genealogy, 
was, however, superior in worldly circumstances, and acted 
as the manager of Lord Castle-Coote's estates in that county. 
The defendant, his son, was ordained in the year 1795, and 
had acquired a considerable share of celebrity as a preacher* 
and was well known in the pulpits of this metropolis. But 
whether his practical morality accorded with his 'precepts 
would be for the jury to deterrnine. Before the rear 1794, 



190 FITZGERALD *. HAW£E9W01tTtf. 

there was naturally an intimacy between the tlto famiHesj 
from the proximity of their residences. The defendant was 
then a student in Trinity College, and was nearly about to 
take his degrees. He was about 30 years of age, the lady 16. 
An affeetion was mutually conceived, and after some difficul- 
ty on his part to engage the lady to such a procedure, they 
became contracted by a solemn tow to end in marriage. 
their affection becoming obvious to the surrounding county 
then began the defendant's duplicity. He told the young lady 
thatoflfcey must keep their sentiments for each other secret; 
that he wished to be out of college before their marriage 
took place, for that by and by he would be ordained— and he 
was ordained the following .year, a strong presumption 
against his nonage. In the year 1794 the defendant wrote 
three letters to Miss Fitzgerald— the first recommending the 
renewal of their vows, Sec. from whence an intended matri- 
monial engagement and ' previous contract were evidently to 
be inferred. Here the learned counsel quoted from the first 
letter passages which were nearly as follows: 



* My dearest Maria t 

" I will not say I was disappointed in not receiving an an- 
swer to my letter of yesterday, for, certainly, nothing that you 
would ha^e written could have added to my affectionate con- 
fidence, but I did expect a line or two; they would have been 
a comfort tome, and would have imposed no trouble upon you. 
Dearest girl! 1 hope you are by this time convinced of the 
sincerity of my love: then why this unaccountable reserve? 
Perhaps you have yielded to suspicion — but no ! your heart 
is too good to entertain any doubts of one who doats upon 
you! — Ymi must be confident of my intentions; you must, 
ere now. have discerned, from my actions and letters, the 
sincerity of my attachment; you must have seen that my 
happiness depends on you, and that the gilded object which 
my hopes pursue, .is the enrapturing prospect of calling you 
mine ! Let u*> then % my Angela mutually flromite never to- 
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foflart front our engagement /-^-Let us, since our. love is 
mutual* agrse to unite oar families*— It would be impru- 
dent to unite them now, but^ a; time wilf come When it 
will not be so.. As for me I have made sufficient pro* 
mises and professions befbrey but now again, in the. most 
solemn manner, I call the Almighty to witness, that if you 
consent to engage in the same manner, that I will never be 
united to uny mortal but you /~*<Ail the powers on earth shalj 
never separate my affections from my Maria, but* I will con* 
tkme her -s for ever 1— Maria, my Angel I without such mutual 
promises we can never be happyw Though we love ever so 
sincerely, without such solemn agreement our happHuess may 
be interrupted, but afterwards, not all the powers on earth 
•an separate us. 1 think I gave you sufficient proofs of the 
sincerity of my love— give me such, and then, one day or 
other, our happiness will be out of the power of the world. 
Say what I say* and convince me of your love. Oh I my Angel .'* 
once thus engaged, we shall not mind what the world can do 
to separate us, and we shall be happy, I send you a pocket> 
book. Keep it for my sake. It can be o$ use to no one else, 
as your name is upon it. 

P. S. Maria— my Angel!— make the promise I require, 
and you shall see how prudently I will behave— this brings 
things to the proof. You may depend upon the beayer." 

This, continued Mr. Moore, was to prove the constancy 
of the lady— but you, gentlemen of the jury, will find that 
constancy proved to this very hour ; while the defendant has 
been seeking, by baseness and hypocrisy, to break off the 
match at the same time, and imposing upon her gallant bro- 
ther and respectable father, and disarranging the whole fami- 
ly. Two other letters were written by the defendant to the 
plaintiff the same ^year— one of them contains the following 
passage: , 

* The word Angel caused a general laugh in court— yeren the judge's fea- 
tures were moved. 
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M Ouf love being mutual, my Maria! then why not- our 
declaration ? You said I might depend on tfc sincerity of 
' your love, but this brings it to the proof. Engage solemnly 
•as I did, and it will not be in the power of jhe world to pre- 
vent our union. You must have .considered this subject, 
and plainly see that 1 can have no view in wishing this so- 
lemn declaration, but that we may defy the world. I shall 
say no more, but that if you make the same declaration, and 
engage in the same solemn agree men t r I call the Almighty to 
witness, that not all the powers on earth) nor any consideration 
whatsoever, shall separate us, tad that I will never be united 
to mortal but you." 

It will appear by inference, that the young lady could not 
resist the effect of this letter, and that the defendant procu- 
red from her the engagement he sought for. He writes a 
third letter, dated 27th Feb. 1794, from which this inference 
is to be made, and in which his deception is perceptible. 

" To endeavour to express the pleasure which your charm* 
itig letter gave me, would be vain as it would be unneceasa- v 
ry. I should be miserable if I thought my Maria was not 
convinced that she had made me the happiest of mortals. Now> 
my own Maria, now that the engagement is made, all the 
powers oh earth cannot separate us, and the day will come at 
last which shall make us for ever happy. You know I pro- 
mised in my last to give you an account of the plan of con- 
duct I mean to adopt, until the day arrives which is to make 
my lovely girl mine for ever ! This I would have done be- 
fore, out considered it indelicate to have entered into any 
circumstances concerning my future expectations in life, 
untH you had made me the promise.'* ' 

Future expectations were no bar until the promtse_waa 
made, and then were advanced as an excuse, for postpone- 
ment ! The engagement made, some explanation took place* 
. and the defendant wrote on the 17th March, 1794, another 
letter : 
" I would have written yesterday, but you were from home, 
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>and people- might have remarked on the messenger. You 
seem to entertain doubts of my sincerity, which, I assure 
you, are entirely groundless. Aty Angel! do you imagine that 
any absence can cause an alteration in ray sentiments for 
you? Could I so soon forget the solemn vow I made, 'ne- 
ver to be united to any one but you* This mutual engage- 
ment hds put it out of the power of the world to separate 
Us. I shall comment no longer on your letter, but to re- 
mark, that you seem as if writing to a man of such fickle 
mind, that he would forget his mistress as he would a gin* 
ger-bread baby: but assure yourself that no time, place, 
er circumstance whatsoever, shall alter my mind, and that I 
will always love you in the tenderest and most constant man* 
iier. Let us now, my lovely Maria! as necessary, conceal our 
attachment; let us promise solemnly that nothing shall alter 
that attachment, and that we shall continue, to love, under 
the circumstances of concealment and postponement, with 
constancy, until the happy time arrives which is to make us 
one. - / again call God to witness that I will never be uni- 
ted to mortal but you. in spite of absence I will love with 
the greatest constancy, and may the Almighty forsake me 
when I forsake you I This solemn vow must, my Maria, 
dispel all doubt, and make you confident that I cannot de- 
ceive you. I thought it necessary, to renew it, and with the 
same sacred appeal to Heaven, I hope you will do the same 
for my satisfaction. 1 request, my lovely girl, you will take 
eare of your health ; let nothing make you uneasy, and be 
"assured that your happiness will be the constant study of 
your ever faithful 

" T. HAWKESWORTH* 

» 

Gentlemen, while thus recommending her to take care of 
her health, he was meditating that course of falsehood which 
was to destroy ity and render her, as^she is this day, the most 
unhappy woman which, in the same rank of life, this coun- 
try can present to our view. Having secured her affeetlefts 
Vol. II. U 
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beyond retraction, he kept her from the year 1794 to 1801, 
bound in secrecy, and this amiable and virtuous young wo- 
man passed through a pilgrimage of love, without receiving 
the addresses of any other person, and devoting her heart, 
her health, and years to constancy. She was most religiously 
faithful to the cruel injunction of secrecy laid upon her— 



She never told her lore, 



"But let concealment, like a worm i'the bad, 

" Feed on her dnraask cheek : ahe pin'd in thought; 

" And, with a green and yellow melancholy,. 

" She sat, like Patience on a monument, 

" Smiling at grief." Shakip*are.» 

* • 

Faithful though afflicted— the bloom of youth faded— <4he 
neighbours began, at length, to say she was neglected-*— that 
it was time the contract should be fulfilled— that he had for* 
gotten her;, but still she was secret, relying upon the faitb 
and honour of her lover. 

Thus, the learned advocate continued, after entrapping 
my client under the delusive semblance of three awful and 
most solemn appeals to the Almighty for the truth of his 
professions, his constancy, and sincerity — appeals registered 
in glaring capitals, through different letters, which, on the me- 
rits of this case, it will rest with you, gentlemen of the ju* 
ry, to stamp by your verdict as indelible records of the de- 
fendant's disgrace* or the triumphant symbols of his cruel 
and unrelenting hypocrisy. It was not until after the solemn 
tow had been exchanged, and flew up to Heaven's sanctuary 
for approbation, that this subtle ecclesiastic, under a con- 
scious security in the innocence, the honour and the sacred- 

* Qur law readers may have perceived the adroit use which Mr. Cur- 
ran makes of classical quotations; they give dignity (when judiciously in- 
troduced) to. public speakers. We take the liberty also of advising aU 
orators to read Shakspeare for the same purpose. In the works of that 
"great master of human nature," they will find apt aud striking passage* 
applicable to every case and circumstance of human life.. 
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fress of that purity .and virtue attached to die victim he deli- 
berately destined as the sport of his treachery, that he coolly 
wrote of prudence, protraction, and postponement of the 
marriage ceremony — that, with yawning indifference, he 
informed her how indispensable it was, for many subsequent 
years, they should but seldom meet, or have any species of in- 
tercourse by letter or message. "When I forsake thee, or mar- 
ry any mortal but you, may God forsake me." The impious 
asseveration of almost the preceding day was conveniently for* 
gotten. Blasphemous expedient, to wound the tenderest and 
most delicate sensibility !— detested stratagem to injure a bro- 
ken heart! ' • 

About the period alluded to, the defendant, in conversation 
with a gentleman of the name of Seale, vaunted, that he was 
paying his addresses to a young lady with a fortune of 
5,000/. The gentleman having previously heard of the in- 
dissoluble engagement by which he was bound to marry 
Miss Fitzgerald, asked, with surprise, how he could, for a 
moment think of violating so sacred an obligation—to whicli 
the divine tightly answered, that it was a juvenile prank, a 
rash engagement, which he was justified in breaking, and if 
such assertion could for a moment be doubted, he would con* 
vjnce the incredulous by irrefragable proofs drawn from the 
scriptures; at all events, he would not marry her, let what 
would be the consequence !— But still, to preserve the colour 
Of honour,. on an interview which the defendant had with two 
ladies, friends to Miss Fitzgerald, he sent her a message, par* 
ticularly by a, Mrs. Palmer, which he thought would raise aa 
insuperable barrier to their union, and that the objection to 
the marriage, from their supposed inability to comply with 
the proposal, must necessarily come from the lady's owil 
friends. Though highly respectable in point of ancestry, as * 
Captain Fitzgerald, the father of the plaintiff, avowedly is, 
with a large family, from their rank and situation in life 
calling for suitable expenses, he was far from circumstances 
•f affluent independence. The defendant therefore conceiv* 
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ed, that if he had set his price* at the impracticable sum of 
one thousand pounds fortune with the lady, qualifying the 
proposal as if it was the fixed premium at which his father 
estimated his consent to the marriage, that the friends of 
Miss Fitzgerald must relinquish all pretences to the .honour 
of an alliance with him. But it never struck a mind like his, 
that Miss Fitzgerald, cut off as she might have been from a 
resource to that anjount in her father's family, might still 
draw for a much greater sum on the affections of an uncle 
and a- brother, to both of whom she was deservedly dear*' 
Mrs. Palmer cheerfully acquiesced with carrying the defend* 
ant's proposal to the plaintiff, of fulfilling his engagements 
with her, on the terms of one thousand pounds fortune. But- 
before she departed on this embassy, her sister, a Mrs. Orr 9 
who was present, sagaciously suspecting. the sincerity of the 
priest, asked him &% Whether he would have been better 
pleased to have his proposal accepted or rejected ?"— oa 
which he paused, bit his nails, and grew serious, till, at 
length, the labouring mountain brought forth a mouse, . in a 
reply, that " he would be quite as well content if the matter 
had been ^dropped fo>ev«r. He once loved Miss Fitzgerald, 
but ten years had made. a strange alteration in her^ charms. 
Instead of being, as she once was, young and handsome, she 
grew both old and ugly." 

Here the counsel read a passage in one of the defendant's 
letters, to show that the plaintiff was not, unless the. change 
was wrought by his conduct, of a description to be called old 
and ugly. 

" Oh ! my lovely Maria, the finest woman I. could see 
would only increase my love for you. . In what person could 
1 meet such sensibility, goodness, and virtue ?— -1 can never 
be happy without my own Maria 1" 

. The spirit of indignation which the learned Serjeant dis- 
played, with, the torrents of satire and invective he poured 
forth, want of roooi prevents us from detailing. He gave a 
narrative «f the various tricks and devices practised by the 
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*Hrera»d divine to retard the match, and screw Miss F.'a 
friends up4o promises and engagements of giving her a greater 
fortune, particularly her brother the Captain, whereby he 
lost the opportunity of purchasing a majority in xhe army* 
In the course of these various and intricate negotiations, the 
reverend lover wrote the following letter to his mistress :— 

"You desire me, my dearest Maria, to write by this night's 
post, and I have great pleasure in obeying. Why, my dearest 
love ! agitate yourself about what people say: you may rely 
upon it that Alick (Captain Fitzgerald) set out from- London 
on Monday last, and will be here by this night's packet, and 
if so we shall be in the country on Tuesday— write and send 
me all your commissions." 

Meaning the usual ornaments of dress, &c otr a lady's 
Wedding; and in a subsequent letter he desires her to senjl him 
the gage of the fourth finger of her left t>and, with the, 
measure of her foot for a nice pair of shoes. The night fol- 
lowing he wrote to her again : 

" My dear Mart, 

" Since Saturday last I expected your brother— at last he 
Is arrived, after a voyage of eight days. We shall 'be in the 
country on Tuesday evening. 1 shall bring down a special 
license, and an outline of the settlements, leaving blanks 
which your father and uncle may fill as they think proper." 

At length when the long expected day arrived, the reve- 
rend gentleman again contrived new excuses on account of 
fortune, and finally pleaded sickness. 

Thus, continued the counsellor, throughout a complicated 
series of wily artifices, did the defendant, without one interve- 
ning spark of humanity or compunction, proceed, while coil- 
ing himself within the serpentine mazes of more than Jesuiti- 
cal finesse— grasping an unsuspecting victim within his inex- 
tricable folds, he darts his adder's sting into the heart soften* 
ed by sympathy, and with all its affections alive to the im*. 
pression of these virtues in which, by example in her own 
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family* as well as pious precepts, she had been invariably 
reared. But had hd the mercy to leave the barb of death 
transfixed, to fret and fester according to the 'physical opera- 
tions of the poison he had infused ? No; he perceived that 
religious resignation came to her aid, and applied a healing 
antidote* Discomfited and abashed, like the arch fiend in 
Milton, he rallies all his powers, and) with complete destruc- 
tion in his view, under the fallacious theories of Chesterfield, 
respecting the weakness of the fair sex, rubbing themselves 
against the tinsel foppery and superficial observation t>f the 
ihanners of the greats to which he had been introduced 
through the patronage of Lord Castle-Coote— he thought 
that mortified vanity would have given her the cvttfi de gracc^ 
and that an insidious, unmanly, and insulting reproach, sent 
by a confidential friend, would have ultimately finished what 
his smoother artifices failed to accomplish; but, here again, 
the various meandrings and convolutions of the serpent were 
eluded, and this amiable sufferer still lives, like Shakspeare's 
Viola, under all the heart-broken pressure , of a  concealed, 
betrothed, and virtuous love. 

But, gentlemen of the jury, resumed the advocate, I won- 
der not at the lassitude I perceive you are affected by— the. 
mind sickens over a narrative of wanton, merciless, and unva- 
ried depravity— I will hasten, therefore, to a conclusion* 
After a number of letters had passed between Captain Fitz- 
gerald and the defendant, in which the former was consistent 
with the character he had uniformly maintained in this trans* 
action, since his departure from Malta until this day, being 
that of the affectionate brother, the man of sense and honour, 
the gentleman, and the soldier ; he was, at length, after the 
most wearisome and teasing species of trifling,' driven to the 
necessity of writing, in a polite but peremptory style, to 
the defendant, either to perform his engagements with his 
sister speedily, or give security that he would do so on the 
event of getting a living in the church, or on the death of 
his father, whose consent the defendant still continued to 
I 
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Urge he was hopeless of obtaining. The letter produced an 
answer from the defendant, dated the 14th of; June, 1808, 
wherein he throw* off the masK? and attempts to dissolve hi* 
engagement, by a positive Refusal to comply with the 
terms proposed to him. 

Gentlemen of the jury, after this it was fruitless to peo- 
severe any longer in a course of artifice, and the defendant 
hid himself to avoid the performance of his engagement. 
After many vain efforts, on the part of Miss 'Fitzgerald's re- 
latives to effect their object of bringing matters to a conclu- 
sion, Captain Fitzgerald was obliged to attend his military 
duty. The defendant was called upon, positively, to execute 
Ids contract, when he threw off all disguise, and the plaintiff's 
family was obliged to resort to the present remedy. It now 
remains for you to teach this gentleman the rule which he in* 
culcates from the pulpit, and which forms the second law of 
our divine religion-*-" to love our neighbours as ourselves, 
and to do unto others as we would they should do unto us." 
You are to punish broken vows, as fyr as you can to retribute 
a broken heart, and to exhibit to the world that a conduct 
like this, not only interests the individual concerned, but the 
laws, the morals and the religion of the country. The learn- 
ed counsel here concluded an able statement, which gained 
him universal applause, from great strength of feeling, many 
obvious but acute observations, embellished with a bold, ner- 
vous, and copious style of elocution, which occupied three 
hours in the delivery. 

Then follows the examination of witnesses on behalf of 
the plaintiff. We are sorry we cannot insert -these examina- 
tions on account of their great length ; they give many cu- 
rious particulars of the address and finesse of the reverend 
lover, who, it appears, could love, and promise, and equivocate, 
with any lay gentleman in the country. 

Captain Fitzgerald, in his evidence, after giving an account 
of the various conversations and negotiations betwixt him and 
the reverend lover, concerning the fortune that was to accom- 
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pany the My, stated, that he met defendant by appointment at the 
house of Captain John Fitzgerald, at Gosbrook, the witness's 
uncle, on or about the 33d of May— at this meeting the de- 
fendant and witness talked over the business of the marriage, 
and arranged matters for its celebration— defendant himself 
promised, to get drafts of a settlement made out at l,0OO/» 
while he appointed the following Saturday for the marria ge m 
>defendant,> in the. mean while,, took occasion to ask witness 
if he had been remitted the 2002; from England which he ex- 
peoted-fwitness replied he had, and would, have the money 
with him in the country previous to the day of marriage- 
witness then mentioned to the defendant that the marriage 
settlements , might be as well drawn in the country as in 
Dublin, and hinted that Mr. Steel, a neighbouring attorney, 
was a very capable man for that purpose— to this the defend- 
ant would not consent, alleging, that there were a set of pra- 
ting fellows in the neighbourhood, who would immediately 
take up the idea that he got a fortune without any settlement 
—witness conceived it could make no possible difference 
where the settlements were drawn— he told the defendant so> 
saying: he would mention the wishes he expressed, to have 
them drawn in Dublin, to his uncle, who, he was sure, would 
gratify him— defendant then asked witness who he thought 
would be the most eligible clergyman to perform the ceremo- 
ny ? but ^without waiting a reply, observed, " By G^— d, Fitz.,* 
I could perform it, myself as well as the best of them." Wit* 
ness suggested that Mr. Griffith might marry them— defend- 
ant, hesitated — said he did not like being married by him— 
but suddenly remarked, it was immaterial who married them, 
as he would shortly after the ceremony go to Dublin— wit- 



* In the course of this trial, we learn, that the reverend gentleman (who 
no doubt, kept an eye-glass dangling at his breast) frequently graced his 
conversation with pretty little oaths! Indeed it is said that young ladies in 
the fashionable world, who wish to soar above the vulgar, now boldly cook 
their glasses, and lisp, with inimitable grace, D— me, and by G— 4 ! 
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«ess, as agreed upon, came to Dublin, and procured a cjraft 
of the settlement from an attorney. On the Friday follow- 
ing he procured the 200/. which he promised, and returned 
to his father's about 7 or 8 o'clock on the following morning, 
(Saturday,) the clay which the defendant himself had appointed 
for the nuptials. 

Q. Did the defendant keep bis appointment ? 

A. No, he did not— on which I wrote to him, and received 
a note in answer, stating, slightly, that he had been unwell, 
and should postpone the marriage until his health was re- 
stored. [Note read.] It was dated the 27th of May, and 
couched in nearly the following words : a My dear Fitz. I 
received your letter this day, and am sorry to tell you that 
since your departure I have been extremely unwell, but as I 
apprehend nothing- worse than a severe fit of the influenza, 
I shall hope to be able to accomplish the object of bur dear- 
est wishes in a very few days," &c. Sec. After this lettei> 
during three weeks that witness remained in the country, he 
could not by any chance obtain a sight of defendant — in tljf 
interim he wrote defendant a letter, requesting an explana- 
tion of his conduct, in avoiding his appointment about the 
marriage ; stating, at the same time, that he did not wish to 
persist in any thing that might hurt his feelings, but 'found it 
requisite to demand a speedy and explicit answer— while he 
asked if he would fulfil his engagements with his sister when 

4 f 

lie got a living, or at the death of his father. In the defend- 
ant's answer to this letter, he carefully avoided any allusion 
to his father's death, but seemed to comply with the t>ther al- 
ternative, /that of fulfilling his engagement when he should ' 
get a living. Defendant, during this correspondence, invaria- \ 
bly kept within doors— witness received another evasive let- 
ter from him, respecting the performance of his promise, on 
the event of his father's death, but repeated his consent to 
marry witness's sister when he should be promoted in the 
church. 
The Solicitor-General, Mr. Plunket, rose to state the de- 
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fendanf s case. He observed, that, as the advocate of his cli- 
ent, a double task was imposed on him. The first to screen 
the defendant, as far as his own humble capacity would tend 
to such effect, from the impressions sought to have been 
made on the minds of the jury, in point of damages, through 
the medium of the great zeal and abilities exerted by the 
learned Serjeant who stated the plaintiff's case; the next 
was, to defend the character of a gentleman, embarked in a 
very solemn and sacred avocation, from the great opprobrium 
cast upon it through the same zeal, by his learned and elo- 
quent friend, who, doubtless, conceived it his duty to lend the 
whole energy of his great talents to the exposition of what 
Jie was instructed to call fraud, duplicity, dissimulation, and 
Jesuitical finesse. It became bis duty not only to remove 
these heavy aspersions with which the learned gentleman 
had loaded his client, as to his general character and conduct 
through life, but to prove to the satisfaction of the court and ' 
jury, that the character of his client was not only irreproacha* 
ble, but pre-eminently respectable—and that his life was dedi- 
cated in a superior degree, not only to the successful promul- 
gation of moral precepts, but to the exemplification of such 
precepts, in contributing to those charitable donations him- 
self— a principle of charity which, from the force of his own 
benevolent feelings, he was so powerfully calculated to inspire 
in the bredsts of others. These qualities, and that character, 
he should have hoped most successfully to oppose to that 
current of invective, which, from its tremendous force* and 
unexampled velocity, would seem to overwhelm every object 
that dared to approach it. This expedient, he doubted not, 
the learned Serjeant had adopted from the most honourable 
feelings, and from a conscious sense of imperative duty-*, 
while, with a master's pencil, he depicted the defendant, in 
spite of the respect due the sacred function in which he was 
engaged, as a monster ; of unprincipled and unvaried liber- 
tinism, hypocrisy, fraud and deceit— actuated only by the 
most cool and deliberate system of effrontery and falsehood, 
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hi violating without compunction or remorse, the most sacred 
engagements, under a solemn appeal to Heaven, by which 
one christian being can be bound to another— -a serpent, coil* 
ing itself in the intricate muzes of* premeditated malice 
against the peace of an innocent unsuspecting female— a 
reptile, in its subtle progress towards the accomplishment of 
this nefarious end, to be only traced by the stench it exhaled* 
or the filth it deposited* But notwithstanding the whole vo* 
cabulary of opprobrium, and that with the utmost acrimony of 
abuse, had been exhausted against his client, whatever the 
effect might have been on the minds of the jury, he felt it 
incumbent on him to apprise them, that, as to the measure 
of whatever damages they should decide against the defend* 
ant, be it ever so trifling, the plaintiff may imprison his per* 
son— but as to property, he had none. 

The learned advocate, in recapitulating the commencement 
and progress of the intimacy between the plaintiff and defend* 
ant, while both were in nonage, young and inconsiderate as 
the youth of both sexes generally are, remarked on the ille- 
gality of the contract at the period it was perfected ; and 
while the friends of the lady considered it a hardship to have 
it, on the part of the defendant, dissolved, he trusted the 
jury would feel it an equal hardship on the defendant to be 
bound to it, rashly acceded to as it originally was, without 
the consent of his father, and all intercourse interrupted for 
a period of seven years, with the honourable view of obtain- 
ing such consent He strenuously recommended this point 
to the impartial consideration of the jury, while appreciating 
damages, and not suffer themselves to be hurried beyond 
their ordinary faculties of rational discrimination, through the 
feelings artfully excited by the eloquent statement of his 
learned friend. The letters of these youthful votaries to 
Cupid, were also recited by the same learned gentleman, with 
an appropriate grace of action, and euphony of enunciation* 
The flame, in which these romantic compositions were first 
engendered, did not seem to be obscured by tho lapse of time. 
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if a judgment might be formed from the fire with which the 
eloquent gentleman was inspired, in giving these sublime 
fragments a new and more brilliant creation^ He exhibited, 
them, dressed op in all the glowing, effer% r escent charms of 
fancy, in all the tinsel lace and embroidery* of poetic imagery. 
The defendant's poor heart was transfixed with every arrowy 
blunt and pointed, which he could filch from the mischievous 
quiver of that god who presides over quivers and arrows— 
" seas of milk, and ships of amber — angels, goddesses, and 
gingerbread-babies," were all huddled together in one de- 
lightful chaos of inexplicable metaphor; and lest these poetic 
trammels, perhaps religiously purloined from Amadis dc 
Caul, or the Arabian Nights' Entertainment, might possibly 
be dissolved, the lady's fetters were to be gilded with 5,000/. 
at the expense of "his client. ' 

From the letters of the defendapt to the plaintiff's brother, 
Mr. Solicitor drew inferences diametrically opposite to the 
deductions of Mr. Serjeant Moore, asserting that no delibe- 
rate breach of contract could be traced throughout the whore 
series, in every one of which the writer asserted he would'j 
after a little time, while hope remained of obtaining his father's 
consent, marry Miss Fitzgerald at all events, and, if he got 
a living, would' settle her own fortune on her. It would, 
therefore, the learned advocate said, be a matter of the most 
serious consequences to a gentleman of the defendant's rank, 
avocation, and talents/ from all which he might naturally ex- 
pect honour and preferment in life, and of the most serious 
consideration with every gentleman among the jury whom 
he had the honour of addressing, what weight they might 
give to a hasty extorted engagement of the description before 
them, or whether, on the ground of such engagement, the 
N character of the defendant shall be held up in these distorted 
attitudes, and odious shades, that boldness of colouring, and 
Horrible costume, in which he was exhibited by the learned 
Serjeant, who so freely, not to say extravagantly, depicted 
him. These Colours, postures, and descriptions, the jury, in the 
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progress of this trial) would perceive could only form subjects 
of their admiration, as the emanations of an inventive mind, 
and an eloquent tongue, however impotent in their effects, 
when applied to stigmatize a man, whose conduct, through- 
out the whole of this complicated proceeding, bears incon- 
testable marks of honour and probity. 

Here follows the examination of the witnesses for the de- 
fendant—we make the following extract frpm the examina- 
tion of Mr. Hawkesworth, father of the reverend lover :— 

 

John Hawkesworth, Esq, examined by Mr. Ponaonby. 



. Q. Do, you know the defendant in this cause ?— A. I do. 

Q., Does he stand in any degree of relationship with you? 

A. Not in the least ! — relationship ! — Oh ! 1 J>eg pardon- 
he does— he is my son 1 

Q. Do you know of any marriage your son had in contem- 
plation with the plaintiff, Miss Fitzgerald ? — A. 1 heard of 
such marriage having been intended by my son. 

Q. Did you give your consent to the marriage ? — A. I did/ 

Q. Was that intended marriage agreeable to your wishes, 
or otherwise ?— A. It was always disagreeable to my wishes. 

Q. Were you ever at any time induced to agree to such 
marriage ? 

A. I was at one time through the importunities of my son. 

Q. What determined you to give your consent at that time? 

A. Because my son told me he could not live without 
Miss Fitzgerald, and that he would get a fortune by her. 

Q. Pray, Sir, in what circumstances were your son at the 
time you mention ? 

A. He had no property independent of me. 

Q. Has he any property at present, independent of you I 

A* I don't know of any. 

Q. You said at one time you were inclined to give your 
consent to this marriage at your son's solicitation, while he 
represented he could not live witl out Miss Fitzgerald— why, 
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therefore, did you not exert yourself to promote the ufikMf 
of the young couple ? 

A. Because my son told me there was a promise of a fof- 
tune/ which 1 afterwards found would ootbe performed. 

Q. Did you, notwithstanding, continue inclined, to consent 
to the match ? 

' A. I did, until a meeting took place between the yoang 
lady's iriends and me. 

Q. When did that meeting take place? , 

A. It took place between the 5th and 6th of May, 1802, or 
thereabouts. 

Q. Was that the first meeting the young lady's friends 
and you had upon* the subject ? — A. It was. 

Q« You said you continued disposed to the match until 
that meeting"? — A. I did. 

Q. Did the same disposition of mind continue after that 
meeting ? — A. Oh ! not at all ! 

Q. Did you withdraw your consent ?— A. I did. 

Q. What induced you to withdraw your consent ? 

A. Because there was a fortune promised to my son, and 
no prospect of its being paid. 

Q. But sometimes, you must know, a fortune that could not 
be paid at the moment, might still be secured. 

A. I did' not require it should be paid at the moment. 

Q. Did you express a willingness to accept security for the 
fortune, or was any satisfactory security offered to you for it? 

A. There was no satisfactory security offered to me for 
the fortune. 

Q. Was l it the want of sufficient security- caused yov to 
withdraw your consent? — A. It was. 

Q. When did you apprize your son that you withdrew 
your consent ? 

A. In a few minutes after the conversation with the lady's 
friends. 

• Q. If the security had been satisfactory to you, would you 
have consented to the going on of the match ?— A. I would. 

6 
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Qf Was it, Sir, by desire of your son that you opposed any 
obstacle to the. accomplishment of his marriage with Miss 
Fitzgerald? \ 

A. It was not ; he expressed no wish of the kind to me. 

Q» You have said. Sir, that you laid commands on your 
3on not to let this match go on*. — A. I did. 

Q. Was you peremptory and resolved, not to renew your 
consent to it ?» 

A* I was, as the promised fortune was not to be had. 

Q. Did you make any positive resolution to that effect ? 

A. 1 did. 

Q. Did you bind yourself to Adhere to it ?— A. I did. 

Q In wjiat manner ?— A. By oath / 

John Hawkesworth, jun. cross-examined by Mr, Ball. 

Q. Do you know the defendant in this cause ?-*-A. I do. 

Q. In what relation do you stand to him and the last 
witness ? 

A. Defendant is my brother, and the last witness is my 
father, 

Q Did you, or did you not, swear that it was after the 
match between your brother and Miss Fitzgerald had been 
broke off, that your father took the oath you mentioned ? 

A. I might have said bo by mistake, but I certainly did not 
mean it. 

Q. By what means did you interfere to prevent the mar* 
riage from taking place— -was it not by persuading your bro- 
ther to a breach of his engagement ? 

A. It was not ; it was by threats of communicating his in- 
tentions to my father. 

Q. You said you knew these parties were mutually con-- 
tracted, and that you interfered to break that contract, looking 
up to a better match for your brother — pray, in looking to a 
better match, which do you mean, connections or fortune? 

A. Connections, 
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Q. What, Sir— is not 1 the family of Miss Fitzgerald quite 
as respectable as the family of the Hawkes worth's ?— {A 
pause, with a gentle suffusion of the facc.~]—>\. It is as re- 
spectable a family as any other in the same county. 

Q. Don't you believe the lady always entertained n pare 
and sincere attachment to your brother, ever since the com- 
mencement of the contract between them ? 

A. I do not doubt but she might 

Q. What could tempt you, therefore, to interfere in break- 
ing so solemn a contract ? ' , 

A. I conceived, when my brother entered into the engage- 
ment, he was both young and foolish, and might afterwards 
make a better match. 

Mr. Curiian. As counsel for the defendant, it falls to my 
lot to make a few observations to you on behalf of my client, 
respecting the nature of the evidence to which, for some* 
days past, you have paid a very patient and serious attention ; 
and considering, as I do, with some degree of regret, how 
arduously that time has been employed since the commence- 
ment of this trial, I make no doubt of obtaining implicit be- 
lief, when I assure you it is with infinite reluctance I rise 
to trespass "further on that time and that patience you have 
hitherto so willingly bestowed on the consideration of the 
subject before you. Permit me to say, it is not a cold sense 
of mere forensic duty that could impel me to this trespass- 
no, gentlemen, the advocate who pleads the cause of an in- 
jured client, who feels he acquits himself of the duty he owes 
that client, by a flippant arrangement of words, or artful dis- 
play of argument, is not to be envied, while, under such cir- 
cumstances as come before you this day, he contents himself 
with mere professional exertions — .exertions in which the 
heart is too often fastidiously forbid to take a share. When- 
ever superior talents take an eccentric movement out of 
their destined path— and in the statement of the plaintiff's 
case, the learned counsel has most cruelly permitted those 
talents he is so eminently gifted with, to take a devious refute, 
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while immolating the fair fame of my unVappy client, it can 
-prove no reparation to the injured feelings of the lady, in 
whose cause so much, zeal has been exerted, to blast for ever 
the character of the man she, once had loved. I am sorry, 
therefore, I have too much room to say that my client has 
had a cruel and unmerited portion, of obloquy and reproach' 
desalt out to him in the statement jou have heard this trial 
commence with* 'But, gentlemen of the jury, . you cannot 
fail to recollect that in the variety of artful appeals to your 
feelings, during that very able and complex statement-** 
though much has been said a§ainst my client— though strong 
and imposing assertion has been advanced to an immeasura- * 
ble stretch of unqualified exaggeration— you cannot, I say, 
but recollect, though much has been advanced, that but little 
indeed has been proved. In recollecting this fact, gentle* 
men of the jury, and while you have it so strongly on youf 
minds, you cannot but discern the wantonness of that abuse, so 
copiously flung against the Came of the defendant, and you 
will also perceive, that it was. not that kind of Billingsgate 
jargon, or that ordinary share of invective, the poison of 
which may be corrected by the filth in which it is involved— 
this being a % species with which the mind of a gentleman 
can never be tinctured— but, while throwing off all that coarse* 
ness that might disgrace the language in which these bitter 
sarcasms were so studiously dressed, they still retain all that 
subtilty and acrimony necessary to corrode, and eat into a 
character hitherto preserved, in violate, by a sacred regard to 
the performance of those duties attached to the functions he 
adopted, and embellished with those manners which, in ef- 
fect, are identified with that moral system by which polished 
society is sustained and adorned. 

Respecting the lady, in whose cause her zealous and learn* 
ed advocate had exerted so abundant an excess of chivalry, 
I grant, that wherever the feelings of a female are concerned, 
she is entitled to a gallant spirit of courtesy throughout the 
general concerns of life; jurors, however, are exempt from 
Voi,. IT. Y 
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this duty; you are not in that box, gentlemen, to try facts 
that might stimulate or escite Mich a .»pirifc i on the contrary, 
you are to guard, with great care and solicitude* against .those 
kinds of impressions, by which you might he misled to con- 
ceive yourselves entitled toig&e lo objects of fancied adora- 
tion or compassion, that well meaning, hut whimsical and in- 
ordinate measure of damages, for broach of a childish en- 
gagement of matrimony between infants in their cradles* If 
you do, husbands and fathers, as 1 am persuaded most of you 
are—take care you may not one day or other have to lament 
the encouragement you must, Ay acquiescing with the views 
of the plaintiff in this action, .give to filial disobedience ; takp 
care ^wnat reason you might hereafter give to young female*, 
lefts guarded by prudence and discretion than the plaintiff i% 
fierkafte, justly represented to he—take rare, I repeat, what 
temptation you might afford such ladies, under circumstances 
of some similarity with the present, to say " Gentlemen of 
the jury, if you don't restore me the heart, and give me pos- 
session of the person of my betrothed, I insist you will give 
me a portion to procure a substitute for him." 

In this action, gentlemen -of the jury, two questions arise 

' lor your consideration. The first is, to decide whether the 

plaintiff is entitled to a verdict. The next question is one 
which calls upon you to investigate what measure of da- 
mages you wiH deal out to the lady, should you determine 
that she is entitled to any. If the case so elaborately stated 
for her be not proved, you ought not to give her damages.. 

# M it be but in part proved, it is then incumbent on you ma« 

turely to consider what damages she has actually sustained, 
to which you must apportion those you shall consider your* 
selves bound to give her. The defendant, you have heard* 
was a student at college when he first fell a tender victim 
to the lady's charms, young, blooming, and beautiful, as I 
dare say she was ; and 1 do not scruple to assert that she 
might have well deserved all the panegyric that has been Ian 
vished on her. But I rejoice, for the sake of so meritorious 
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a> young- ladyy to find that no attempt? was made to sustain by> 
'evidence, «o assertion as boldly made as any other in the? 
statement of her case* that something of a eiyttme** cere*» 
rwony was* resetted to, to* bind, by* anticipation* the ccmnubialr 
engagement into which* these children had so: precipitately* 
entered. I rejoice that no proof of such circumstance war 
advan&ed, as otherwise it could not fail to have plucked** 
feather ftom the plumage of euiogium with which tfe lady* 
ttas- been so profusely bedifceneti. 

Gentlemen of the jury, 1 know you alt generally, taeuy of 
you I 'have the honour of> knowing personally; and I knowr 
also that you will bring to your recollection those happy jur 
senile botirs you have individually passed; in the contemplation, 
of the perfections of some dMal duloinea* before the cares of 
the counting-house, or the rubbish of the Aoyal Exchange, haw 
converted your golden dreams of innocent love into solid 
lumps of that baste and contagious metal ! You* remember 
the days, when the stars presided aver the awful solemnity! 
of the vctws which' your Angel* and yeu had exchanged* when 
they dropped- ambrosia, in sympathy with the tears you have 
shed, while the sacred vow you: authenticated -upon earth* 
flew up to w Heaven's Chancery* to be registered," and hav 
ing been attested there by susroundihgchenibimsi. a. winged 
messenger communicated the glad* tidings of that event in a 
dream, and' your respective goddesses and you surely must 
by moonlight have another meeting in the grove* whore, in 
the language of romantic tove^under the umbrageous foliage 
of perpendicular poplars, and drooping willows, you re-enact- 
ed the contract, calling' that tt Heaven to witness*" in whose 
records the holy vows of indissoluble bondage were safeis; 
locked— never* never to be disturbed by any vexatious pro* 
fcess of terrestrial investigation* which you* cnusty parent* 
insensible of your sublimated feelings, might, in their money- 
Tnaking malice* institute against you, 

Thisy gentlemen, you all now must feel, is. a faithful trans- 
cript of what you aU hare felt* I therefor*, submit to th# 
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careful retrospection of the innocent days of your childhoodY 
whicb, in comparing the present case with your own, it is in* 
oumbent on you to take. I ask yea solemnly, and put it to 
your individual experience, whether you need strain your 
faith in believing that before myriads of the same twinkling 
witnesses, studding the cerulean sky, on a fine moon-light 
sight* in the summer season, and in the green fields of ire- 
land, there might not have been more than five hundred con* 
tracts of infantine marriage perpetrated, as this within your, 
consideration was, in the same hemisphere* and on the same 
sight ? In considering this subject, therefore* to that extent 
in relation to facts, to the utmost point in which candour will, 
support you* you must indispensably take a different view 

. from the learned Serjeant* who stated the* case* of the u worm, 
which fed on the lady's damask cheek." 

It Was, doubtless* a luxurious feast for the wdrm— the ta- 
ble cloth might have been damask* but not a word has-been 
aaid of the lilies and roses beneath. The learned gentle* 
man* at the top of his profession as he deservedly is* knows 
the law too well to commit himself, l>y any possible implica- 
tion, in denying that, in contracts respecting the roses on a 
lady's cheek* there unquestionably exists a toiiea quotiea clause 
of renewal—neither is he so averse to lounging at a lady's 
toilet* as not to be sensible that it is much more difficult to 
darn a hole in a worm-eaten damask* than to find a nostrum 
to restore a faded rose to its original bloom. , But, rather 
than cure the paleness of disappointed affections by any of 
the known receipts of restitution* the lady was persuaded 
that a marriage* which prudence would strongly condemn, 
while ' spurning at parental authority* and violating all the 
rules of filial obedience, would have been a more simple and 
efficacious method to reinstate her in lost happiness— she has 
resorted to the last expedient, and, with great solemnity, put 

- it before you for irrevocable decision. But, if you shall be 
Convinced that the defendant has been guilty of "premeditated 
fraud, after resuming a contract* as is alleged, and of whkk 
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there is bo proof before you, after the lapse of time prescri- 
bed by the act of limitation— a statute which, his kmlship wUI , 
inform yon* bars nil marriage contracts not renewed within, 
the time limited in the act of parliament— if you should be 
convinced that* undo* ail these circumstances, the defends** 
has wantonly and cruelly broken his plighted vow* to the 
plaintiff* alter he had solemnly, at mature age, renewed them, 
and prevented her from any other honourable disposal of .her- 
self, it becomes a subject which ought not oojy to impress 
itself on your heart s v but also on your consciences. 

Here we are. reluctantly compelled, from the narrowness 
of the' limits tp which under our present circumstances we 
are reduced, to curtail and suppress a great portion of those 
fine strains of satirical and argumentative elocution with which 
Mr. Curran proceeded for two hours longer, tie* drew a 
striking contrast between inconsiderate engagements in 
nonage; the mere ebullitions of* romantic spirits, and those 
solemn ^contracts entered into at mature years, -which to 
violate is considered criminal by, the law*, of God and man-?* 
he exhibited a variety of cases and illustrations, to prove 
that the statute of limitation completely barred the plaintiff' 
in this action, as no renewal of the. alleged^ contract occurred 
within the time prescribed by law. To bind his client down, 
by an arbitrary* performance of a juvenile contract, he looked 
upon as a species of the most unqualified slavery ; and assert* 
ed that all legal contracts of this description are not only - 
subject to express, but to implied) conditions, if, therefore, 
Mr. Curran urged, a merchant* under favourable prospects of 
Hfe, conceives an affection for a female who* entertains a re- 
ciprocal- one for him, on which a contract of matrimony en* 
sues, in substance as follows:— The gentleman says, "Ve 
can't marry now; but I promise to marry you, if you will 
marry me." The lady, after a coy and modest reluctance* 
consents to this engagement >— but, should the gentleman 
next day become a bankrupt, is it rational to suppose > that 
he is bound in conscience to fulfil an engagement at first 
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entered into under auspicious prospects and circuAstaneefty 
, should she be Polish or mean enough tm demand* a perftvm* 
ance of hi* promise, when, by suefo concession, he must* 
v perhaps? inevitably make her as* well as himself a victim fair 
fife 1 The fair and equitable, principle on wfakh engage 
went* of this nature should^ always be fulfilled ie, that the 
promise shall be inviolably kept, unless tas performance: be* 
comes fatal to either' of the parties* 

In reference to Mrs. Palmer's testimony, wherein it ap* 
peared that the defendant's affections for the lady had deeii* 
npd, Mr. Curran drew a fine picture of the instability of all 
human events, and < the peculiar uncertainty of the human 
mind, whose affections, fiarticviarly in qffenr* qf hve 9 are so 
little under the control of reason. He asked, with emphatic 
solemnity, " what idea most a delicate female form* of con* 
nubial happiness, who, under a consciousness that all those 
affections once professed by the man of her cooice— profes- 
sion* which shes once deemed sincere, had vanished~*-«nd 
that indifference, if not disgust, had. usurped their place ?— 
where, he asked, could have been that magnanimous, thai 
virtuous pride, the stay and prop of female honour, which 
could not snatch a woman from submitting to go through 
the cold humiliating ceremony that should for ever join 
the living body with the dead ?"— On the defendant's im- 
plicit reliance on the will of his father, rwhea he found 
it impossible to obtain has consent to the fulfilment of 
his engagement with the lady, to which, notwithstanding al- 
tered affections, he always paid a rigid. and honourable at- 
tention. "He had Battering prospects b life* all of which he 
was content to sacrifice lor her— he possessed talents in his 
profession, and notwithstanding. the general-obstruction talents 
offer to preferment, he still, by some fortuitous stroke* pnght 
entertain rational hopes, of obtaining preferment." From 1 a 
variety of arguments, some extremely original and acute, 
and others: directed against the claims of the plaintiff, from a 
construction of the evidence adduced in her favour, at well aa 
from the testimony of the defendant's father and brother, 
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#n which he commented with a minute precisian, nol ofcew 
equalled, Mr* Curran drew a general inference, that the de- 
fendant's engagement, renewed in 1801, waa to -ail interna ani 
purposes one under certain conditions and qualifications, 
from *ny one of which he never once departed. 

Adverting to the part which the plaintiff's brother had 
taken in the course of the whole proceeding*, he dad not feel 
disposed to call the general propriety, of his conduct in quea- 
lion, but said— 1 do not like the punctilious soldier and bro- 
ther bristling in fraternal sensibility, while weighing with 
apparent candour the various circumstances of tab transac- 
tion in his intercourse with the defendant, staU.taking ocoar , 
aion.to throw in the hilt of the captain's sword to make hb 
favourite scale preponderate. I do not, I say, like such per* 
severance in worrying or tormenting my client into a preci- 
pitate compliance with the interested views of the lady's 
family. As to anv active part in theae proceedings, beyond 
what duty and compliance with the wishes of her friends 
might exact, I have no hesitation most cordially to exculpate 
her; and had she been left to the guidance of her own good 
sense, she would have exhibited the dignity of her character 
by the mode of her sorrow. I therefore conjure you, gentle- 
men of the jury, not Jo avert by your verdict of this day the 
chance that still e&ists of bringing these parties together with 
renewed amity; nor protract that day, when, with mutual 
consent, and mutual approbation of their respective families, 
they may unite in joy and satisfaction, and terminate their 

days as exemplary models of. conjugal bliss and domestic 
tranquillity. 

Mr. Dunn, in reply to Mr. Curran, made many- strong and 
pointed observations. He represented his client, Miss Mary" 
Fitzgerald, as one of the most unimpeached women in. exist- 
ence. From the lips of her opponents in this cause, as well 
as from those of her friends, flowed nothing respecting 
her but unbounded panegyric He was not accustomed to 
call even crimes by hard names; but in the conduct of the 
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defendant towards his client! he knew no epithet in any 
language sufficiently, expressive of a species of treachery, 
perhaps unexampled in my age throughout the blackest re- 
cords of moral depravity. Passing over the disgusting levity in 
one of his letters, to Captain Alexander Fitzgerald, such as 
"what fellows we churchmen are," &c. where he talks of 
rearing himself into consequence and notice in the church, oil 
the supernatural infirmities of an old , incumbent of eighty 
years of age, who doubtless must die to accommodate his 
ambition; in what instance does he name this old gentleman? 
Ia~ none-Mie carefully avoids comnfiuing himself on that 
grounds from the facility of detection. On the subject of that 
mean finesse which he played* off, while scheming to set a 
prohibiting price, as he thought, on the performance of his 
sacred promise to this lady, who, from the moment he en* 
joined her to secrecy, commenced the first duty of a betroth* 
ed'Wife by an act of implicit obedience to him. Here Mr. 
Dunn very emphatically observed, little do the sordid know 
what treasures are accumulated in noble and disinterested 
minds, treasures ever impervious to the vulgar eye; and little 
did this gentleman consider who he had to deal with, in a 
family of high honour and respectability, linked te each other 
in one solid mass of reciprocal and general interests. Sum- 
ming up the whole of the nefarious proceedings, with which 
the defendant must stand indelibly branded, he had no scruple 
in asserting that if all the trash of wealth* which the whole 
family of the Hawkesworths had been scraping together since 
, their- name became Known, had been thrown into Miss Fitz- 
gerald's lap, it would not half compensate her for the num- 
berless pangs of anguish, the sighs of sorrow and affliction, 
she and her amiable sympathizing sisters had vented and en- 
dured for ten years past, mourning together on the baseness 
practised on their credulity, and that unsuspecting confi- 
dence, ever the invariable concomitants of innocent and un- 
sullied minds. 
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The Lord Chief Justice; in charging the jury, observed; that 
from the very tedious discussion this case, had undergone, du- 
ring the three days it had been before the court, and from the 
great exertion and uncommon display of ability devoted to it 
by the counsel on both sides, very little was left for him to 
observe on, that had not already been put in almost every pos- 
sible point of view, which great ingenuity and as great ta- 
lents could suggest. His lordship, adverting to the different 
counts laid in the declaration, said, tnat the plaintiff had 
strictly conformed to that proceeding, particularly in her mes- 
sage to the defendant requiring the fulfilment of his engage- 
ment, which the nature of the action had rendered requisite. 
On the subject of nonage, his lordship recognised the law 
as laid down by the counsel, that any matrimonial contract, 
perfected while either of the contracting parties are minors, is 
to all intents and purposes illegal, and should be dissolved. 
On the folly of these infantine contracts his lordship was pe- 
culiarly strong, coinciding in the opinions he had heard from 
Mr. Curran, that they were in general founded on a very 
reprehensible species of rashness, and too generally operated 
as an encouragement to filial disobedience. In this case the 
original contract, perfected in nonage between the plaintiff and 
defendant, at its commencement, in point of law, was a nul- 
lity, and would have remained so, if not renewed when the 
parties had attained to mature age. 

His lordship dwelt with much energy on the irreparable 
injury the -character-of a gentleman and a clergy man must sus- 
tain, should the jury too lightly take up the imputations cast 
upon him, " that his whole conduct, throughout this engage- 
ment, was a compound of falsehood, and altogether a tissue 
of complete duplicity.** That he was only actuated by prin- ' 
■ciples so nefarious from their atrocity, becomes the more in- 
credible, and the jury should reconcile their minds to the 
most positive conviction on that head, before they would stig- 
matize any man, under similar circumstances, by a verdict of 
vindictive damages. 

Vol. II. 2 
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The jury, in a short time, gave a verdict for the plaintiff, 
3)5001. damages, and 64. costs* 

Counsel for the filaintiff: Mr. Serjeant Moore, Messrs. 
Balk Dunn, Bush, and Penefather. Agent, Mr. Cosgrave. 

« 

CouMSEL/or the defendant: The Solicitor-General, Messrs.' 
Ponwnby, Outran* Harrington, and Boardman. Agent, Mr. 
Fuilerton. 
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TRIAL AT ENNIS ASSISES. 



AKTBRKND ©HARLE8 MA88T V. THE MARQUIS OF HBADFORT, 
VOR CRIM. CON. WITH THE PLAWTlFl's WIFE. 



THIS very interesting trial came on at Ennis, Clare county, 
on Friday, 27th July, 1804, before the Honourable Baron Smith 
and a special jury.* 

Mr. Bennett, as junior counsel, opened the declaration, and 
stated, that it had been laid for the sum of 40,000/. being 
the compensation sought for the damage alleged to have 
been sustained by the plaintiff, in consequence of the defend- 
ant's reducing and taking alPay the plaintiff'* wife. 
' Mr. Hoare. This is the first action of the kind a jury of 
this county has ever been empannelled to try— and, as it is the 
first, so, I hope in Heaven, it may be the last. Many idle re* 
ports have been circulated, and the subject of this trial hat 
engaged much of public attention ; but it is your duty, as I 
am sure it is your wish, to discharge your minds from every 
Idle rumour, to stand indifferent between the parties, and 
relying upon the evidence, and collecting information from 



9 The singularity of this trial ; the eminence of the counsel engaged on 
Jboth sides ; the character of the plaintiff; the age and rank of the defend- 
ant ; and the youth and beauty (and folly) of the lady— all conjoined to 
excite vast curiosity. Accordingly, great numbers crowded from every 
part of the country into the small town of Ennis— ten guineas were given 
for a bed, and any money to get a place in the court— A shorthand writer 
carae all the way from London to take notes of the trial. 
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the witnesses on their oaths, who will be produced to ycttr? 
Xo found your verdict upon facts well attested, and of which 
you only are the constitutional judges. v ' 

The plaintiff, the Rev. Charles Massy, is the second son of 
a gentleman of high distinction in this county, who has been 
more than once called to the representation of it by a free 
and honourable election ; and not only so descended, but is 
a person of liberal education— a member of one of the learn- 
ed professions— in the prime of life — a man not only of inof- 
fensive manners, and of innocent life, but a man whose vir- 
tues correspond with his situation in society, and adorn the 
profession he has adopted. In 1796, Mr. Massy became attach- 
ed to Miss Rosslewin. Mr. Massy, being a second son, and 
not independent of the bounty of his father, possessed then a li- 
ving but of 300/. a year. Sir .Hugh Massy, his father, disap- 
proved a /natch, " which had not fortune to support the 
claim of beauty," and had, therefore, proposed one with a 
young lady of a neighbouring county, which he conceived, 
in point of fortune and of connection, far more eligible, and* 
on that occasion,/ had offered to. settle on his son, the plain- 
tiff, 1,100 pounds a year, in landed property, together with 
the young lady's fortune ; but, declining the hand of an amia- 
ble and accomplished lady, refusing an ample and indepen- 
dent establishment,, with the additional enjoyment of parental 
ipounty and approbation, and foregoing all these advantages, 
Mr. Massy proved the sincerity and purity of his attachment, 
by a generous sacrifice of fortune to affection, and married 
Miss Rosslewin in March, 1796. The happiness of the 
young couple, during eight succeeding years, not only seem- 
ed to be, but really was, unmixed and unabating — he loving 
with constant and manly ardour, she with chaste and equal 
affection-*-and, during that interval, Heaven had blessed their 
union with a boy, the bond and cement of their present hap- 
piness, the pledge and promise of future multiplied felicities. 
Then Mr., and Mrs. Massy exhibited such an example of 
domestic contentment aud satisfaction to their neighbours, 
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their relatives and their friends, as to convince them that the 

i • , 

sacrifices he made were not too great — that her grateful and 
affectionate returns to a conduct so nobly liberal, and disin- 
terestedly affectionate, were not too little— guilt and trea- 
chery had not yet made their way into the abode of peace 
and innocence— all was quiet, tranquil, and ha]J>py— -till, to 
the misfortune of this county and couple, the Marquis of 
Headfort made, his appearance at Limerick. # . 

Mr. Massy happened to have had, some years since, a 
living in the county of Meatb, where Lady Bectiye, the mo- 
ther of the Marquis of Headfort, was a principal parishioner, 
and from whom, during his residence in the parish, Mr. 
Massy received much polite and hospitable attention ; from 
this circumstance of his acquaintance with her, Mr. Massy 
"Waited on her son, on his arrival at Limerick, invited him 
to his house, and strained his narrow means to give the son 
of Lady Bective every proof of hi*, sense of her former atten- . 
tions and politeness; but, while indulging the hospitable 
spirit of our county, little did Mr. Massy think he was intro- 
ducing, into his house the man who could conceive the 
blackest and basest. designs against his peace and honour- 
that this stranger, so hospitably received, and so affectionately 
cherished, was to pour poison into his peace, and make 
him a wretch ; for no reasonable man could suppose that 
Lord Headfort, at his time, ever could disturb the peace of any 
family— his age — (for he is above fifty)— his figure— his face, 
made such a supposition not only improbable, but almost ri- 
diculous; yet, so it happened, that this " hoary veteran," in 
whom, like JEtna, the snow above did not quench the flames 
below, looked at Mrs. Massy, and marked her for ruin. And 
nothing more beautiful could he behold, and nothing upon 
whom it was more unlikely that such a venerable personage 
as his lordship could have made an improper impression. 

Lord Headfort spent four days at Summerhill, on his first 
visit, and was introduced by Mr. Massy to gentlemen of the 
first rank and consideration in the county-— the Bishop of Lime- 
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Tick, brother-in-law of Mr. Massy, and every other gentleman 
and nobleman in the neighbourhood. I need not, in this 
most hospitable part of Ireland) mention to you the conse- 
quence. Lord Headfort was received, entertained and che- 
rished by the friends and relatives of Mr. Massy. Whilst 
Mr, Massy was endeavouring, by every polite «nd hospitable 
Attention in his power, to render his temporary stay in this* 
county not unpleasant to him, some anonymous letters first 
treated in the breast of the plaintiff, not suspicion, but con- 
veyed an intimation u that the* Marquis of Headfort was too 
attentive to Mrs. Massy.** Too confident in the virtue of his 
wife — too generous to credit information so conveyed**- -and* 
yet, too prudent wholly to overlook or disregard it, Mr. Massy 
prohibited his wife's visits to Limerick, and this was fol- 
lowed up, by intimating to Lord Headfort, that his lordship's 
visits would be dispensed with at Summerhill, his (Mr. 
Massy"*) place of residence. Lord Headfprt's visits, were 
discontinued— his lordship promised not to repeat them. 

And yet, though Mr. Massy took these precautions, he 
still had the utmost confidence in the virtue of his wife, and 
not without apparent reason, for she still preserved the ap- 
pearance of the most affectionate attachment to him, and ac- 
quiesced, without a murmur, in what his prudence pre- 
scribed. Her correct manners, her strict attention to her 
religious duties, might have imposed upon a keener pene- 
tration than her husband's ; she regularly attended divine 
service, took the sacrament, and has been heard to reprove 
her brother, and brother-in-law for want of attention to these 
duties ; and in conversation, turning on the indiscretions of 
other women, was often heard to declare, « that if affection 
for Jier husband, so well merited, or for her child, were not 
sufficient checks to keep her steady to her virtue, her sense 
of religious obligations would alone have that effect/* The 
unaffected liveliness and simplicity of her manners, the de- 
cency of her deportment, her endearing attentions to him and 
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ber child, left not the shadow of suspicion on the' mind of 
Mr. Massy, that she could, in anywise, forget her sex, her 
situation, or her duty, much less that she could run into the 
coarse toils spread for her by Lord Headfort. It will shock 
and appal you, gentlemen, to hear the time and occasion 
which Lord Headfort selected for the final accomplishment 
of his designs upon the honour of this unfortunate woman, 
and the happiness of his host and his friend. The day was 
Sunday, the hour the time of divine service—yea* gentle* 
men, on that day, and on that hour, set apart for the service 
of our Creator, whilst the Rev. Rector was hending before 
the altar of his God, invoking blessings not only on the flock 
there assembled, but on the head of the unfeeling and pro- 
fligate destroyer of his comfor{ and honour— on such a day, 
at such an hour, upon such an occasion, did the noble lord 
think proper to commit this honourable breach of hospitable 
faith, this highrminded violation of the little laws of your . 
diminutive county; this contempt— I would almost call it 
this defiance, of the Almighty himself— and will not you? 
gentlemen, the sworn arbitrators of this profanation, the 
guardians of our laws and our religion, the conscientious 
ministers of divine and human justice, reward the noble de- 
linquent accordingly i I know you will ; and to you, and to 
your just estimate of such an act, 1 commit this noble act, and 
its most noble actor. 

I have to state, what will be proved, that on a Sunday, at, 
such an hour, Lord Headfort took off Mrs. Massy from her 
husband's house at Summerhill ; they crossed the Shannon 
in a boat, got into a chaise in waiting for them on the road, 
and from thence posted to Pallas, 18 or 19 miles only from 
Summerhill— there he and Mrs. Massy, heedless of the mi- 
sery and distraction of her unhappy husband, remained in the 
same room the whole of Sunday night. The nobje peer did 
not fly— no; he made short and easy stages— not fearful of 
pursuit— not as a criminal endeavouring to effect his escape 
-••but as a conqueror, parading slowly through the country, 
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and quietly enjoying the glory and honour of his triumph! 
What was his triumph? The distraction of the friend he 
maddened with agony— -the pollution of a till then spotless 
and innocent woman i From Pallas his lordship pursued hit 
rout to Clonmel, and there rested a night— from thence to 
Waterford, then to England, where, I trust, he will ever re- 
main, because I am satisfied that no advantage to be derived 
to the country from the most ample fortune expended here, 
could countervail the mischiefs that must flow from the ex- 
hibition of such 'pernicious examples among us. I fear I 
detain you too long, yet it is necessary to detail the enormity 
of this foul transaction, " in itself most foul :" to you, then, 
I will leave it to mark, by. the verdict you will give, your ap- 
probation or disapprobation of the conduct of this nobleman. 
He was not young : if young, the ardour and inexperience of 
youth might have been some extenuation of this enormity ; 
but many years had elapsed since the venerable peer could 
have insisted upon such a plea. The noble lord is, 1 am in- 
structed, between 50 and 60 years of age, and from the life 
he has led, and the pursuits he has been engaged in, we 
must conclude his constitution not to be of a very green old 
age ; at this advanced period of life the slightest check, of 
principle must rein in and restrain the passions.* 

But if a sickly appetite cannot be controlled, and must be 

• If the court calendar be correct, the noble lord is scarcely yet 50 years 
of age, but he is old enough not to play so foolish a part Hi so public a way. 
The father of this fight honourable adulterer, this ornament of the Corin- 
thian pillar, was an eminent grazifr, who sold many hundreds, probably ma- 
ny thousands, of good fat bullocks in Smithfield— but he was a sensible man, 
and well knew how to drive his bargains to a good market ; accordingly, he 
accumulated a great fortune, and before he died, he graced the peerage list 
as Earl Beclive Little did the old gentleman think that so many thousands 
of his bullock money would be wasted in a crim. eon. affair ! His son, the 
principal figure in this drama, by royal favour, is a baronet, a baron, a 
viscount, an earl, and a marquis nf his majesty's loyal kingdom of IreJ&nd, 
with a fortune of 40,000/1 per annum. 
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fed "with perpetual supplies of dearly purchased variety, let 
the wealth he commands and abuses procure it, without 
breaking in upon the peace and honour of respectable fami- 
lies. The noble, lord proceeded to the completion of his di- 
abolical project, not with the rash precipitancy of youth, but 
with the cool and deliberate consideration of age. The Cor- 
nish plunderer, intent on the spoil, callous to every touch of 
humanity, shrouded in darkness, holds out false lights to the 
tern pest- tost vessel, and lures her and her pilot to that shore 
upon which she must be lost for ever, the rock unseen, the 
ruffian invisible, and nothing apparent but the treacherous 
signal of security and repose; so this prop of the throne, 
this pillar of the state, this stay of religion, this ornament of 
the peerage, this common protector, of the people's privi- 
leges and of the crown's prerogatives, descends from these 
high grounds of character, to muffle himself in the gloom of 
his own base and dark designs, to play before the eyes of the 
deluded wife and the deceived husband, the falsest lights of 
love to the one, and of friendly and hospitable regards to the 
other, until she is at length dashed upon that hard bosom, 
where her hopour and happiness are wrecked and lost for 
ever. The agonized husband . beholds the ruin with those 
sensations of horror which you can better feel than I describe; 
feer upon whom he had embarked all his hopes and all his 
happiness in this life, the treasure of all his earthly felicities, 
the rich fund of all his hoarded joys, sunk before his eyes> 
into an abyss of infamy, or if. any fragment escape, escaping 
to solace, to gratify, to enrich her vile destroyer. Such, gen- 
tlemen, is the act upon which you are to pass your judgment, 
such is the injury upon which you are to set a price, and I 
lament that the moderation of the pleader has circumscribed 
within such narrow limits, the discretion you are to exercise 
upon the damages ; you cannot exceed the damages laid in 
the declaration. I lament, and so I hope do you, that you 
cannot; for the damages laid do not exceed one year's income 
of the noble lord's estates. The life of the adulterer is in 
Vol.H. Ai 
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some degree in the power of the injured husband ; if the* 
husband kill the adulterer caught in the fact, the killing U 
not murder : what, according to the noble lord's own estimate* 
would be the value of the noble lord's life ? In mine, and 
perhaps in your estimation, the value of the noble lord's life 
would not be very high, but take it according to his own, and 
it is invaluable ; the ransom of his life ought to be the mea- 
, sure of your damages. What can he plead ? Is it that he 
too has a wife and children $ is it that as a double adulterer 
he comes into a court of justice, and interposes the inno- 
cence of his family between his crime and your justice ? Are 
his title* and honours, as they are vulgarly called} te dazzle 
your eyes, and blind you to the demerits of his conduct I No> 
no— what are titles conferred by kings, if the souls of those 
who wear them be not ennobled by the King of Kings ; these 
badges of distinction, these splendid emblems of shining me- 
rit, these rewards conferred by grateful sovereigns on emi- 
nent attainments in science, or achievements in war, may be 
well allowed to adorn wisdom and virtue* but cannot make 
the fool wise, the coward brave, or the knave honest* 

There are two grounds of defence, upon which I hear the* 
noble lord means to submit his case to the jury. The con* 
riivance of the husband— -the notorious general misconduct of 
the wife— both, if I am rightly instructed, unfounded in fact, 
and not to be supported by any credible testimony. Witnesses* 
to these, or to any other facts, may be procured ; but the 
jttry is to determine on their credit. But who is the man 
who will have the hardihood to come forward and tell you 
that Mr. Massy, or any gentleman of his family, rank, charac- 
ter, education or profession, could stoop to a conduct so uni* 
formly mean, so icandalously dishonourable, and if such a wit* 
ness can be found, who is the juror that will believe him ? 
Can any gentleman believe that a gentleman could be wilfully 
instrumental to his own disgrace, the promoter of his own 
dishonour, a pander to the prostitution of an adored wife, the 
stigmattzer of his idolized offspring? Such a tale (let thrf 
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relater be who he may) is in itsejf utterly improbable; the 
proud mind of my Client cannot condescend to contradict it ; 
but let the tenor of his whole life, his character yet unaapersed 
and unblemished, his generous sacrifices to this very wo- 
man before her honour became hi$ honour, and her character 
the object of his protection ; his exemplary conduct as a hus- 
band, a father, a pastor of our church, a member of society, 
give the lie to a story which cannot be told by any man of 
honour, or be believed by any man of sense. It is not mi* 
possible, however, gentlemen, that the Marquis of Headfort 
may; attempt to cover his retreat from the pursuit of justice 
by some contrivance of this kind, nor is it quite impossible, 
however improbable, that he may find some plausible bistro- 
ment, hard of forehead and flippant of tongue, ready,, from the 
motives which generally actuate such instruments, to devote 
himself to the perilous service. If such a witness should 
appear before you, I will give you a c^ew to his character; I 
will describe to you what he is, and I much mistake, if, by 
. these marks and tokens, you can fail to know him if he shall 
appear. He is not like those whom I have the honour to ad- 
dress, a gentleman who has a character to stake upon the tes- 
timony he will give. He is not a gentleman whose inter- 
course with the world has fashioned him to courtesy, with- 
out wearing out and defacing those sharp and prominent fea- 
tures of old fashioned probity, undeceiving truth, and unbend- 
ing pride, which characterize the Irish gentleman. But I 
Will tell you what he is.* 

Let me now touch the second ground, of what I under- 
stand is to be the noble -lord's defence, the general miscon- 
duct of Mrs. Massy before her elopement with him* It well 
becomes the Marquis of Headfort to cover with additional dis- 
graces the unfortunate victim of his delusions ; is it that in 
the struggle between his avarice and his vanity, the former 

* Here follows something of a local and personal nature, which the 
npte*taker baa thought proper to otojt 
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has conquered, or is it so ordered by the wise and just dis- 
pensations of Providence,' that the best boons successful vice 
bestows upon subdued chastity, are private contempt and 
public infamy? But though the noble marquis may not he- 
sitate to sink still lower and lower the degraded object of his 
guilty passion, yet there aue other considerations which might 
hold hack from such an attempt, a man not inaccessible to 
the feelings of humanity: Mr. Massy has a son still living; 
why should this innocent be more involved than he already 
is in his mother's dishonour ? Why should this half-orphaned 
child, robbed of one parent by the noble rriarquis, become, 
by the deliberate act of his and his family's enemy , ; the sad 
remembrancer of the other, of a father's doubt and a mother's 
dishonour? Is this additional pang to be indicted oh the 
lacerated bosom — is this new wound to be opened in a bleed- 
ing and exhausted heart? — Whywill the noMe marquis en- 
deavour to infuse this horrid suspicion into Mi*. Massy's mind 
that the offspring of his marriage-bed is spurious; that though 
the father of a living son, he is perhaps childless, his affec- 
tions lavished upon, his name borne by, his fortune destined 
for, perhaps, an impostor. This attempt the noble marquis 
will make, I am told, to mitigate the injury, and diminish 
the damages. If such an attempt be made, you, gentlemen, 
will appreciate such an attempt according to its real worth 
' and true value. This attempt can only be supported by such 
a witness as I have already described to you, and from whom 
your honourable hearts will recoil with scorn and abhorrence. 
,We are prepared to show you, by the testimony of most re- 
spectable personages, that the * fam.e of this now unhappy » 
woman had never been sullied by the slightest imputation, 
until her connection with the Marquis of Head fort. 

I feel, gentlemen, I have been honoured with your atten- 
tion too long; I shall detain it but a very little longer. In 
this action the plaintiff is entitled either to the largest or the 
smallest damages; if connivance be proved to your satisfac- 
tions a single shilling would be too much; if hot, I know no* 
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what measure of damages, under all the circumstances of the 
case, would be too large. It will be proved to you how he 
received the first news of her flight. The first intimation 
was like the stroke of death. His portion, for several weeks 
after, agony and distraction. Happy would it have been for 
him if death had followed the shock, or madness relieved him 
from misery. It now rests with yott to compensate the suf- 
ferings of this deeply injured individual; it is with you to 
determine, whether the penalty you inflict on lawless lust, 
shall operate as a protection to legitimate happiness; whe- 
ther your ample verdict shall not, like a shield, cover domestic 
peace and social order from brutal insult and dishonest vitia- 
tion. If the " compunctious vi sitings" of conscience and duty 
cannot dissuade the black adulterer from his designs upon 
the quiet of others, let t^ie example you make drive - him 
from your doors, and deter him from the spoil of your 
dearest and most invaluable possessions, your happiness and 
your honour. And may that God, under whose eye, and in 
whose presence we act, when his hand shall hold the balance 
of Divine Justice, when those transgressions from which the 
errors and infirmities of our nature exempt no human crea- 
ture shall be put into one scale, may the weighty and exem- 
plary verdict of this day accompany your merits ihto the 
other and make it preponderate. 

Here follows an examination of witnesses. The Rev. Dr.; 
Parker proved the marriage of the. plaintiff, the Rev* Charles 
Massy, according to the rites of the church of England, to 
Mary Anne Rosslewin, on the 22d day of March, 1796. 

Mr. Stackpoole, uncle to both Mr. Massy and his wife, 
proved, that at the time of the marriage, the gentleman was 
24, and the lady 18 years of age, and that they lived together 
in great love and harmony, and had a son now about six years 
old — that Mr. Massy having married against his father's 
consent, he only got 200/. with his wife, whereas, had he 
taken the lady that his father recommended to him, he would 
have got a fortune of many thousand pounds; it was there- 
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fqro entirely a lore natch. On Mr. Stackpocie's crasstefc*- 
mination It. appeared that Mr. Massy had an elder brother, 
whose wife not living with him, he had a mUtrtts in her 
place ; an English woman. Defendant** counsel endeavour- 
ed to show that the plaintiff 's allowing his wife to visit at such 
a house, was throwing her in th4 way of bad example, and 
that he was careless of her moral character. 
» 

Fat. Dunn, a servant ** Mr. Ma6*y y examine^ 

Q. How old are you ? A. Seventeen years, 

Q. Do you know the consequence of taking a fake oath ? 

«A. Yes-**no chance here or next world. 

He then gave an account of the elopement of Mrs. Massy 
with Lord Headfort, on Sunday, while her husband was at 
church—they went off towards Limerick in a post-chaise. 

Jane Apjohn proved that Lord Headfort and Mrs. Massy 
. came to the inn where she was a chamber woman ; that they 
went to the same room, and slept in the same bed.' Here 
the evidence closed for the plaintiff. 

Mr. Quin. It is the particular duty of my situation to lay 
before you the circumstances of the defendant's case; submit- 
ting it on his behalf to your investigation, with a perfect 
confidence of your discharging the important duty devolved 
upon you, with all that justice and fidelity which may be ex* 
pected from the goodness of your understandings and the 
integrity of your hearts. 

Cases of this sort impose painful tasks upon the v counsel 
for the respective parties. They will not bear much cere* 
mony; no polite forbearance, no punctilious restraint can rea- 
sonably be expected; of this you have had tolerable evidence 
already. The husband who brings his action as such, to 
recover compensation for an injury offered to the most sacred 
relation in society, does thereby put his character and 
conduct, aa a husband, directly at issue, and if he expects to 
succeed, must show that he. fulfilled and discharged the 
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tuties springing from that relation, because it is the violation 
of it, which constitutes at once the injury and the claim* 
We cannot differ as to the principle and foundation of this 
action; it arises out of the necessary politic provisions of 
society. It is bottomed on the finest and purest affections of 
the human heart. What man is there possessed of rationality 
and feeling, what husband who deserves the name, that 
can resist to sympathise with, and is not impatient to re* 
dress the sufferings of a person, deprived, without default of 
his, of that most inestimable of all human creatures, an amia- 
ble and virtuous wife ? Here we agree. But in proportion 
as such feelings impel us to remunerate itch an injury* 
and vindicate the wrongs of such a sufferer; so do we turn 
with disgust and reprobation, from an attempt to pervert 
the sacred nature of this remedy from its just and honest 
purpose, from the assistance of the pure, genuine* and legi- 
timate objects of its care, to lavish its redress upon factitious 
injury, and make that jury who should be the instruments of 
Its salutary efficacy, subservient to the schemes of hypocrisy 
and imposition. If the husband, who by his deportment is 
entitled to the name, meets such an injury, and sustains such 
a loss, compensate him (if he . can be compensated) to the 
utmost limit which the case may bear. You, at the same 
time, requite the tnost poigtiant abuse which man can suffer* 
and give a wholesome lesson to society ; but if all who call 
themselves husbands, shall appeal successfully to this tribunal* 
and under pretence of injury, shall clamour for money, to as^ 
suage their feelings by supplying their wants, you, in defi- 
ance of reason and of feeling, confound all claimants, you 
confer what should remunerate the injured on him who has 
received no injury, and equalize those persons who should 
stand in your estimation as separate as innocjende and guilt* 
You sanction, nay, encourage an adulterous traffic; the ma- 
trimonial bond will become assailed by the most licentious, 
dissolute, and sordid motives; lust, avarice, and indigence 
Will institute treaties on the subject; husbands will take 
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their wives to market, and instead of restraining, you will 
promote the vice. 

The case of the defendant is not, because it cannot be, a 
case of justification. The facts stand admitted, and however 
it may be accounted for, it cannot be morally defended un- 
der any circumstances. The advocates of the defendant 
would not outrage moral decency, or affront the feelings and 
understanding of a jury. But the principle of the action- 
should be exactly understood—- the defendant is not here up- 
on his trial for the commission of an offence against society— 
you are not placed there on this occasion as moral censors of 
the actions of men-:— public duties should not be confounded— 
the defendant is not the subject of criminal prosecution— but 
the plaintiff seeks Compensation for a specific injury, and must 
show he has sustained it. He says he has lost, by means of 
the defendant, the comforts arid enjoyments of conjugal do- 
mestic life. The law upon the subject is simple and well set- 
tled. If the husband, in the emphatical language of the law, 
connives at his own dishonour, (which I would not be under- 
stood to say he has done in the present case,) it goes to the 
foundation of the action, and he is not entitled to a verdict. 
That must of course' be collected from the circumstances—* 
neglect and inattention may be so gross as to amount to satis- 
factory evidence of connivance, or may disclose such deme- 
rits on the plaintiff's part, as should mitigate the damages to 
nothing. 

The case before you is of the latter class, and as such we 
put it to you. Let me advert to the circumstances under 
which the plaintiff married Miss Rosslewin. She was ex- 
tremely young — it was what is called, "a match of love" 
—that is, at their time of life, it was passion upon both sides, 
and nothing else— their attachments, founded as they were, 
were fleeting, and when they fled, nothing remained to bind 
them— their means were stinted, and they possessed but small 
resources to support the expenses of fashionable life — the *a- 
tiated lover became the careless husband^ and engaged in his v 
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own Indolent pursuits, he left his wife to choose her own. 
She was young, volatile, and giddy, beautiful and vain, of an 
uncommon levity (the witness called it gayety) of disposition, 
and fond of dress beyond even the ordinary passion of her sex 
-—his manly advantages, and liberal education enabled him? 
and the prudential duties of his station enjoined him, to ob- 
serve and guide her, lest, uncontrolled by the presence, and 
unassisted by the instruction of a husband, unrestrained by 
a marital admonition, unattended, unadvised, unchecked, and 
unreproved by him, who was the natural guardian of her 
morals, and his own honour, indulged in profusion to which 
his income was inadequate, she engaged, in a career of dissi- 
pation, and plunged into that vitious vortex, whichu hurried 
her to the depth of her own infamy, and his disgrac£.) Her 
life was passed and occupied— -the plaintiff suffered it to pass 
amidst those, scenes of 'fashionable enjoyment, wherein wo- 
men, unfortified by principle, and unaided by advice, become 
exposed to the most dangerous impressions ; her improving 
t>eauty solicited and provoked the admiration of our sex, and 
her situation encouraged their approaches— devoted to his own 
amusements, her natural protector wandered from her, and 
left " her fair side all unguarded :" she received and permitted 
with undistinguished delight, assiduities too observable to pass 
unnoticed, or escape the effect of public observation. Her 
dress became magnificent and costly. She passed months at 
the houses of single gentlemen, unaccompanied or unattended, 
save occasionally, by the plaintiff; and at Oalway in particu- 
lar, where she went on an excursion, the attentions of a mili- 
tary man of rank became so remarkable, and her encourage- 
ment so glaring, that her own connections found it necessary 
to snatch her from the spot, as from impending infamy, and 
hurried her to Limerick. 

Thus, it will appear that this unfortunate young lady, who 
has been poetically represented by the plaintiff's counsel as a 
paragon of domestic fidelity and female purity, until the, 
spoiler came ; and whose piety has composed one topic of 
Vol. JI. Bb 
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the panegyric, had never beheld the defendant, or he her, 
until the breath of public remark had tainted, if not blasted, 
her reputation. Such as I have described her so did the de- 
fendant find her-*— enga^d in public fashionable life, im- 
mersed in pleasures, and practised in those arts which too 
often render a lovely married woman more seducer than se- 
duced. H* met her first at the races of Limerick, then at 
the races of M*llow, unattended by the plaintiff at either 
place ; the attentions of a man of such superior rank were 
too flattering to be declined — they passed under public ob- 
Nervation at all places of public or private fashionable resort 
—the eyes of all companies were fixed upon them, and her 
reception of them, being too obvious to pass unmarked, 
became the subject of general conversation. She avowed 
to her relations her attachment to the defendant, and her 
determination to go off with him. Are you to presume that 
all this took place unknown to her husband ? Was he, 
though on the sptt, alone deceived ? It is said the defend- 
ant's propensity to gallantry is notorious — was that unknown 
to the plaintiff? It would be monstrous indeed, under such 
circumstances, to presume him ignorant; but he should have 
known her conduct, because it was his duty to observe and 
govern it. , Thar such was her demeanour will appear in 
proof. We have heard and read of many husbands — the 
tender, the careless, the mysterious, the suspicious—but the 
plaintiff adds a new one to the drama, and gives the unsus* 
fleeting^ or the sightless husband! Here was no breach of 
friendship — no confidence abused — the intercourse went on 
in public, and it was not till after a familiar acquaintance 
with the wife, well known to the plaintiff, that he and the 
defendant became known to each other. 

While these proceedings were in progress to their con- 
summation, the plaintiff, who had resigned Mrs. Massy to her 
own good guidance, passed his time in the house of his bro- 
ther, enjoying the highly moral intercourse of him and Mrs. 
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Harvey. What ! Gentlemen of the jury, the man who claims 
40,000/. against another, for a breach of the most sacred 
moral relations iq, society— himself of a sacred and highly 
moral function, associates with the mistress of his brother, 
sanctions, by his presence, the expulsion of an amiable and 
deserving woman/ cast into exile From that mansion which 
she could adorn, and witnesses her rights supplanted, and her 
place usurped by the dominion of a concubine— and if these 
be the plaintiff's claims to your regard, indulge him to the 
extent of his demand; but, before you do so, you will ex- 
pect that he shall show himself entitled from his own deport* 
ment, for your verdict will be the result of reason and justice, 
and not, as has been, said, of vengeance. What will you be 
disposed to feel, when you shall hear that she dined repeat* 
edly at the house of the defendant, alone, unaccompanied and 
uncountenanced by any other female, and surrounded by his 
officers ? To what can you ascribe such an unblushing breach^ 
of delicacy ? What, inference do you draw from that ? Why 
that her principles were % sapped before, and that it was as idle 
as unjust to charge the defendant with her ruin ! What 
will you think when I inform you that after, in consequence 
of such misconduct, her relations shut their doors against 
her, t the husband opened his. She returned from Limerick 
to Summerhill, the plaintiff's house, accompanied by the de- 
fendant, and no other person, in the defendant's carriage, 
and was received by her unsusfiecting' husband. What did 
he do ? Did he express a natural indignation ? Did he re- 
monstrate ? Did he reprove ? No, gentlemen of the jury ! 
He retired to Dian's temple at Donass, and the key of the 
cellar being reft behind, nothing remained to impede the 
indulgence of love and wine — from thence, till he went off, 
the defendant passed whole days at Summerhill, uninterrupted 
by the plaintiff. Allow me to ask, where was Mr. Massy, 
and how was he occupied, while his wife was se conducting 
herself? Was he engaged away in the service o£ his king 
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and country? Was he laudably employed in the industrious 
task of furnishing the comforts and elegancies of life for the 
partner of his heart, and the dear pledges of their love ? No ; 
the man possessing a jewel of. inestimable worth— ^who -wished* 
in truth, to guard its value and preserve its lustre, would 
wear it next his heart; but the plaintiff threw this gaudy, 
worthier trinket here and there, to be picked up by every 
casual finder, or let it hang so loosely from his person, as to 
invite, and ready, as it were, to bless the silly hand which r 
tempted by its glitter, might feel disposed to rid him of the 
contemptible embarrassment, and snip it from his side. It has 
been lost, and you are called upon to estimate the injury, and 
to reprize the loss. You reflect how far it is worth the 
keeping-N-you appreciate the value of the article, and then* 
determine upon what grounds, and to what extent, the plain- 
tiff merits the interposition of a jury. 

Here follows an examination of witnesses in favour of the 
defendant. 

Colonel Pepper said* he had often seen Mrs.' Massy in 
company with the noble marquis, who paid her u particular 
attentions;" she seemed to be highly flattered by them; hi& 
attentions were so marked that they drew the observation of 
all the gentlemen at the table." 

Colonel Pepper, cross-examined by Mr. Curran. 

Q. You are a young man, colonel ? 

A. Yes, I am young. 

Q Pray, colonel, how long since the marquis left college f 

A I can't tell. 

Q. Pray how stands his account with the calendar ? 

A. I have taken no calendar of his, hut he is pretty far 
advanced. 

Q. Are not there a few white memorandums on his fore- 
head, a few gray hairs, colonel ; was he not gray before he 
was good!— A. He is gray. 
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Q. You have heard him talk of actions, passions, awl so. 
forth, on tbe general topic of /gallantry ? 

A. Sometimes*' 

Q. Could you give a rough guess at tbe namber of Saints 
on his calendar, or how many Bessys or Pollys he may tore 
drank toi— (on witness foesitating)-*rGo4onel, it is very well, I 
respect a soldier's taciturnity on subjects of this sort. (Mo 
answer.) 

Q, Some of these ladiea were married, some unmarried ' 
colonel? 

A. Yes ; some were, and some were not. 

Q. Was h^not mortifying to his vanky to talk of his being 
so unfortunately seduced ?— (no answer)— is he not vain 
of these gallantries of his * 

A. I cannot say I perceived it. 

Q. Has he not boasted of them ? 

A. I never heard him that I recollect. 

Q. The marquis is very rich, has a very large fortune? 

A. He has, Sir. 

Q. The marquis is married, and has a wile, a very amiable 
Woman ? 

A. He has. 

Q. How many children has he ? 

A. He has two grown up, and two young ones ; he has a 
son not yet gone to college. ' 

Q. Did not other ladies dine at Lord Headfort's when Mrs* 
Massy dined there ? 

A. I have seen other ladies also dine there on these oc- 
casions, and also at the bishop's house. 

Q How nearly connected is the bishop's wife to Mrs. 
Massy ? 

A. She is her sister. 

Q. The bishop's is next door to Lord Limerick's, where 
Lord Headfort resided ? 

A. It is. 

Q. Is it not natural from the ill state of the bishop's health, 
that her sister should have attended her ? 
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A. It was, in my opinion, perfectly natural. 

Q. Do you conceive that a woman living next door to k 
man of fifty , would be equally criminal in visiting him, as she 
Would be a man of 25? / ~ 

A. I do not think there is much difference. 

Q. Were there not many ladies of distinction present at 
these dinners ? 

A. There were. 

Q. Give me leave, colonel, to ask what do. you call " mark- 
ed attentipns ;" for instance, if a gentleman should ask a lady, 
" madam, permit me to pour a little meked butter on your 
greens," or if he should ask her to take a glass of wine with 
him, would you call these marked attentions ? 

A. No. 

» 

Q. Pray, colonel, be so good as to show the manner in 
which it should be done ? 

A. The attentions were such as to make her smile. 

Q. Do you not believe that Mrs. Massy is now living with 
the marquis in England, publicly ? 

A. 1 believe she is. 
. Q. Do you not believe that he bore her off in his own 
carriage publicly, without disguise ? 

A. Yes, 1 heard it, and 1 believe it. 

George Evans Bruce, Esq. examined by Mr. Goold. 

Q. Are you acquainted with Mrs. Massy ? 

A. I am* 

Q. How long? 

A. Very long with M[r. Massy— since marriage only, with / 
Mrs. Massy. , 

Q. How long have you known Lord Headfort. / 

A. Six or seven years. x 

Q Did Lord Headfort know plaintiff before he came to 
Limerick I 

A. No. 
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v Q. Had you any opportunities of knowing Mrs. Massy and 
Lord Headfort? 
. A. Many. 

Q. Did Lord Headfort pay attentions to Mrs. Massy ? 

A. He did. 

/Q. Were they the same as he paid other ladies ? 
, A No. They were tt marked attentions." 

Q When did Lord Headfort first see Mrs. Massy ? 

A First time 1 ever saw them together was before the 
races of Limerick, at dinner at the bishop's. 

Q Were you last summer at the racers of Mallow ? 

A.' I was. 

Q .Was Lord Headfort there ? 

A* He was; I saw him with Mrs. Massy at the assembly. 

Q. Did Mr. Massy go with hep? 

-A* He did. He left her there the first period, and went 
away. 

Q. Did Mrs. Massy go to the public rooms while at Mal- 
low? . - 

A. I met her there. 

Q Did you observe Mrs. Massy expensively dressed ? 

A.. About six weeks before her elopement, she wore very 
expensive trinkets, particularly a large necklace and ear* 
, rings-— I think a topaz. 

Q. Did her liusband observe them ? 

A. He must. 

Q. Did Mr. Massy observe those attentions ? 
> A. He was present when I saw what 1 considered attention*. 

Q. Did you take any step to inform Mr. Massy; of those at- 
tentions ? 

A. In consequence of what Mrs. Massy told me, I inform- 
ed her sister, and the bishop and his brother, of her inten- 
tion to elope ? 

Q. After this information, was Lord Headfort allowed to 
visit Mrs. Massy ? 

A. He. was. % 



/ 



900 MASSY *l HEADFORT. 

 Q. Did the bishop do any thing* in consequence of yfciur 
information ? 

A. He wrote * letter, addressed to Mr. Massy, which I de- 
livered ta hrim-* ....'.. • . i . 

Q Did Lord Headfort see her after that, and where i 

A Yes, be did, at Su name rh ill, at her hqstancftr house. 

Q. Do you remember her returning from limerick with 
him in his carriage to Summerhill tete-a-tete t 

A* 1 do. When I saw them they were tete*a~tete+ 

Q Was this before or after the delivery of the letter ? 

A* Before* 

i 

Cross-examined by Mr. Cvrrait. 

Q. You are an intimate friend of Lord Headfoft's ? 

A. Of late yery intimate, since he came to Limerick; but 
before that, I knew him during the rebellion at Waterford. 

Q How long before the elopement k did yott know of its 
likelihood to take place ? . 

A. About two months. 

4 

Q. How long before ih .consequence of what Lord Headfl>i£ 
told you 1 

A. He never spoke to me on the subject. 

Q. Did you know it would take place the day it did ? 

A. I did not. 

Q. Did you know of any preparation for it— -carriages, 
horses, Sec. . 

A. I did not— but Lord Headfort did call on me that Sun- 
day, as he used to do, with a carriage. 

- * Tbe letter was only delivered on the Friday before the elopement, which 
took place on tbe Sunday following. It was eouehed in general terms, and 
merely requested that the plaintiff, Mr Massy, would call on him (the 
bishop) as soon as possible on particular business. This he could not comply 
Vtth, infill the Sunday, on which, during his absence, the elopement took 
place. It is to be observed also, that many circumstances stated by defend- 
ant's counsel were not even attempted to be proved. 
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Q. Were any horses put up in your stable that day ? 

A. There were two. 

Q Was not Mrs. Massy always neat in her dress ? 

A. Always remarkably so. 

Q. What time of day was it when you saw her in the car- 
riage alone with Lord Headfort ? 

A. In the middle of the day, near Dean Crosbie's. 

Q. Was it extraordinary to see a lady with a man of fifty ? 

A. No. 

Q. Was not Mr. Massy highly inflamed when he heard 
Of it? 

A I am sure he was. > 

Q. Don't you believe he prevented her from going to 
Limerick after that ? 

A. I do not. She was in Limerick after that, liow often I 
do not recollect. 

Q. Don't you believe Mr. Massy was excessively attached 
to ttiis unhappy woman ? 

A. I always thought so. 

Q. Don't you believe his harsh reprimand of her proceeded 
from extreme fondness for her? 

A. I always thought he loved her very much. 

Q. Was it not his fondness for her made him oppose his 
fether, and sacrifice his prospects for her ? 

A. I believe it was. 

Q. Did Sir Hugh Qillon Massy offer to settle 1,200/. a year 
on him, if he married a lady of his choosing ? 

A. Sir Hugh could do so, and was disposed to do every 
thing for his children. 

Q Did the plaintiff forbid Lord Headfort his house ? 

A. I heard he did, from one gentleman, who said he only 
, heard it, and I belie vW Tie did. 

Q. You doubt the truth of it, because you saw Lord Head* 
fort at the house ? 
A, Yes. 

Q Did you know the contents of the bishop's letter? 
Voft. IT. C« 
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* 

A. No, I did not 

Q. Is not limerick a calumniating place, and deals, more 
in poetry than history ? 

- A. Never knew a small town that was not, and Limerick is 
as much so in proportion as any other. 

Q. Would not a reflecting man disbelieve reports of ca- 
lumny ? 
A. I think be would, if no reason to the contrary. 

- Q. Do you believe on your oath* as a man of honour, and 
in the presence of your ^country and your God, that plaintiff 
connived at the conduct of bis wife ? 

A. I believe not— I am sure he was incapable of it— his 
fault was more of the head than of the heart. 

Q. Do you believe that a letter from Mrs. Massy to Mr. 
Massy, was sent with the privity of Lord Headfort ? 

A- It was enclosed under cover to me by Lord Headfort, 
and I sent it to the plaintiff 's brother to give to the plaintiff. 

Q. Was not the plaintiff fond of his child ? 

A. Extraordinary fond of it. 
— Q. Don't you believe he carried his child through fondness to 
his brother's to prevent his remaining with servants ? 

A. Yes. 

Q. Are not the manners of Mrs. Harvey those of a gentle- 
woman, and could she corrupt a child of that age ? 

A. They certainly are those of a gentlewoman. 
Defence closed' here. 

Mr. Ponsonby now spoke in favour of the noble defendant, 
and took nearly the same grounds as Mr. Quin, intimating 
that the plaintiff had not been sufficiently attentive to the 
conduct of his wife. One observation he made has so much 
truth in it, that we must lay it before ^mr readers: 

" If a woman (said he) has long lived with her husband in 
affection, and discharging, as became, her, the duties of her 
situation, and is seduced, the jury ought to compensate him 
most amply. If a long supposed friendship is perverted to . 
the seduction of such a wife, the seducer ought to be pu- 
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aished— the jury ought to be liberal in compensation. It 
would be> well, if society were so perfect, that there could be 
no danger of such an offence. The truth is, men are more 
in fault than women. Women are, in all countries, regulated 
by the. conduct of men ; and if men will talk with levity — if 
they will talk lightly of women who have been guilty-— if 
those who are guilty are received into society, it is but natu- 
ral their own wives should be induced to act the same' part 
those guilty women have acted. It is the husband's conduct 
with respect to other women— his conduct in society in gene* 
ral— in deportment— in conversation, that can entitle him to 
damages in an action of this sort." 

After many other shrewd and pertinent observations, Mr. 
Ponsonby concluded a veijr sensible speech in the following 
words:* 

The husband comes fbr compensation for the loss he has 
sustained in the society of his wife ; but, if she would make 
the same mistake with any other person,' this defendant ought 
-not to be punished beyond the proportion of his offence* 
There is no man so rude or dull as not to understand, that 
if approaches of a stranger be well received by a marked 
woman, the husband cannot lose much by the loss of her so* 
ciety. The plaintiff here lays his damages at 40,000/. a 
sum never heard of, even in the days of Lord Kenyon, a 
judge remarkable for the severity of his principles. The 
truth is, gentlemen of the jury, no woman capable of conduct  
such as plaintiff's wife has been guilty of, could be worth 
40,000/. So strange was her conduct, and so negligent was 
her husband, that one would think it would be almost reason* 

• Mr. Ponsonby, in reputation, is at the head of his profession in Ireland ; 
he is not so florid a speaker as Mr. Curran, but he b considered a more sub* 
stantial lawyer. He also ranks high as a politician, and generally voted on 
the side of his country. Besides the emolument* of his profession, at least 
6,0002. a year, he has a considerable estate, b knight of the shire for the 
county of Wicklow, and is allied to several noble families both in England 
and Ireland. 
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able to expect he should have told the defendant, that lie 'Va- 
lued his wife at 40,000/. One begins to think it was not fair 
in the plaintiff to allow the address of my Lord Headfort to 
his wife, without giving him some notice that he valued her 

* 

sb high. Had he done so, are you sure, gentlemen, that the 
defendant would not have withdrawn his assiduities? and 
, this is the only want of candour I impute to the plaintiff 
Admitting that defendant's object was. the reputation of gal* 
lantry, and that plaintiff knew that was the fact, and encou- 
raged it, and wished to make the defendant pay • for it, he 
ought, at least, to have told the defendant he expected 40,000/. 
for his indulgence of him. What! gentlemen of the jury, 
40,000/. for the seduction of a woman, only four months 
known to the defendant, previously too successfully assailed 
by others, and plaintiff the claimant for such a sum, who has 
been himself guilty of great moral delinquency. I am no 
advocate for gallantry of this kind ; but I would ask you, has 
there been in this case a long train of seduction ? a long 
friendship violated ? or a confiding husband betrayed ? if 
such be the case, punish the defendant — punish him amply. 
But, on the contrary, if that be not the fact, and the evidence 
laid before you shows it was not the fact— if plaintiff's own 
conduct has contributed to his own misfortune, you are not 
to reward him fpr it. What is it to the plaintiff that Lord 
Headfort is a married man ? Is his injury the greater? You 
have nothing to do with the marriage of the defendant — it 
can make no difference, in point of loss, whether he was so 
or not. His being separate from his wife is a reason, a 
strong reason, why the plaintiff should not allow his wife to 
associate with him. 

The plaintiff's counsel have talked of vindictive damages; 
it is an expression unintelligible to me ; they have said he 
should be made an example for all other adulterers. But, 
your duty is, to give the damages proportionate to the inju- 
ries sustained, and the conduct of the parties— otherwise, you 
may as well give damages, because others have committed 
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the same offence, to prevent the repetition of it. If one man . 
liad assaulted another so grievously as to put out his eyes, 
it seems te me it would be equally right in you to give vin- 
dictive damages to prevent the repetition of it, as it would 
be to do so in the present case. But the fact is, each case '' 
must rest upon its own merits. You will ask yourselves 
these questions— Did the plaintiff see his wife dressed in 
ornaments beyond her means, arid which he never supplied? 
Had he such warning as ought to have been sufficient to put , 
him on his guard? If he had discharged his duty, could he 
have occasion for bringing this action ? The evidence laid 
before you has given an answer to these questions, and ought 
to. be the rule by which your verdict should be regulated. 
The liberty happily allowed to women in these countries will: 
often subject the best of husbands to deception ; but it is better 
to allow it, than to have recourse to the horrible and abomi- 
nable coercions practised in other countries. Here wom,en 
are their own mistresses, and men are not their own masters. 
If husbands, acting under the generous feelings that are en* 
couraged in these countries, are deceived, and if foul ad- 
vantages are taken of them, it is hard to consider any com- 
pensation too great for the injury they sustain; but, if the 
husband not only neglects, but, almost invites, addresses to 
his wife, he shall not be compensated. What is the law in 
other cases ? Is not the neglect, or want of vigilance, of one's 
property considered by the law as not entitled to redress? 
Is not an estate often lost, because the claim has not been 
made in a reasonable time ? and why should it be otherwise 
in an action like this? Was the plaintiff's conduct prudent 
and discreet ? It has been said, be ordered separate beds for 
himself and his wife— that he had forbid her, for three weeks, 
to visit* Limerick ; and yet, strange to tell, the defendant, 
during that time, was received at his house. But, suppose 
the defendant was not received there — supposing the worst 
. that can be said for my client, could not the plaintiff have 
denied him admittance ? could he not have removed) for a 
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time, to the country with his wife ?-r-The conduct of the 
plaintiff and his relations was far different- No indignation 
was expressed among them at the defendant's conduct He 
dined often after at plaintiff's brother's house. Could the 

t 

rigid injunctions of plaintiff on his wife not to visit Limerick, 
or receive the defendant! be considered serious ? Was ho 
not induced to think when he' was received at plaintiff's 
house, after such an injunction, that the whole proceeding was 
a mockery ? The witness said it was a fault of the head and 
not of the heart of the plaintiff, that occasioned this neglect , 
of his wife— admitted. It was still weakness in the extreme 
not to discountenance the defendant altogether. If a man 
is told in words his advances are not welcome, and yet the 
manner and actions contradict these words, which is to be 
believed? The defendant knew that plaintiff lived in habits 
of intimacy with his brother, frequented that brother's house, 
dined with him, wheu he well knew that the wife of that 
brother was banished from her home, and in her place was sub* 
stituted the mistress of the brother, who sat at the head of 
his table, and discharged all the duties of the legitimate wife. 
The plaintiff left his wife alone, spent days, and dined 
in company with Mrs. Harvey. The plaintiff's being a cler- 
gyman has nothing to do with this action. He is no more 
entitled to damages for that reason than any other man. It 
makes it only the more incumbent on him to attend to the 
morals and conduct of his wife. 

I do not justify the defendant-^I do not accuse the plaintiff 
of connivance ; but I do insist that his own conduct, his own 
way of life, has occasioned whatever misfortune he has suf- 
fered. That this unhappy woman has yielded to the addresses 
of four months, cannot be disputed. What was the occa- 
sion of it ? Was it the prospect of marriage ? Was it love ? 
No; twenty-Jive does not love Jifty. Her husband was but 
twenty-eight — she could not leave 

" That fair and fertile plain, to batten on that moor.** 

1 • ' 
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Love might be a strong excuse for such conduct, because it 
is often too strong for law, virtue, or morality— -it becomes 
entitled, therefore, to human commiseration. But how is it 
possible to conceive that a woman of twenty-five could, after 
an acquaintance of four months, be induced, by a violence of 
love, to throw herself into the arms of a man of fifty ? If 
this husband's conduct was virtuous and vigilant— if his 
wife's conduct was* moral and domestic— and if not, notwith- 
standing she was seduced from him— if the plaintiff was 
every thing, that was right, and the defendant every thing that 
was abominable, why, then, give damages. But do not say, 
that because the defendant is rich — because he is a man of 
intrigue— because he is a man of gallantry, therefore give 
vindictive damages.* If the breath of slander had never 
reached this lady, previous to her Acquaintance with the de- 
fendant, punish the defendant for his seduction ; but, on the 
contrary, if the defendant has been deceived by the husband, 
and seduced by the wife, as men of sense, consider whether 
he ought therefore to be punished by. vindictive damages* 
M*. Currak.* Never so clearly as in the present in- 
stance, have I observed that safeguard of justice which 
Providence has placed in the nature of man. Such is the 
imperious dominion with which truth and reason wave their 
sceptre over the human intellect, that no solicitation, how- 
ever artful, no talent, however commanding, can reduce it 
" from its allegiance. In proportion to the humility of our 
submission to its rule, do we rise into some faint emulation 



* This is thought one of Mr. Curran's best speeches. Those wh» 
have been inclined to be very sparing of their praise, and who said 
that Curran's forte lay entirely in political subjects, will here be con- 
vinced, that his genius can take a wider range — indeed, all the speak- 
ing on this trial is of a superior order, and must give the impartial 
reader favourable ideas of the oratorical powers of the Irish bar. The 
trial itself is so free from any thing that is offensive to modesty, tnat it 
may be read with advantage by every se^t and eve ry rank* as not only 
exhibiting the best examples of oratory, but also the best lessons of 
morality. 
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of that ineffable and presiding divinity, whose characteristic 
attribute it is to be coerced and bound by the inexorable 
laws of its own' nature, so as to be all-unse and all-jugt from 
necessity, rather than election. You have seen it in the learn- 
ed advocate who has preceded me, most peculiarly and 
strikingly . illustrated— you have seen even hi* great talents, 
perhaps the first in any country, languishing under a cause- 
too weak to carry him, and too heavy to be carried by him. 
He was forced to dismiss his natural candour and sincerity, 
and, having no merits in his case, to substitute the dignity of 
his own manner, the resources of his own ingenuity, over 
the overwhelming difficulties with which he was surrounded* 
Wretched client ? Unhappy advocate ! What a combination 
do you form ! But such is the condition of guilt— its com- 
mission mean and tremulous— its defence artificial and in* 
sincere— its prosecution candid and simple— its condemna- 
tion dignified and austere. Such has been the defendant's 
guilt— such his defence— such shall be my address— and such, 
I trust, your verdict. The learned counsel has told you 
that this unfortunate woman is not to be estimated, at 
40,000/. Fatal and unquestionable is the truth of this assertion. 
Alas ! gentlemen, she is no longer worth any thing— -faded, 
fallen, degraded and disgraced, she is worth less than nothing t 
But it is for the honour, the hope, the expectation, the 
tenderness, and the comforts, that have been blasted by the 
defendant, and have fled for ever, that you are to remunerate 
•the plaintiff, by the punishment of the defendant. It is not her 
present value which you are to weigh— but it is her value at 
that time, when she sat basking in a husband's love, with the 
blessings of heaven on her head, and its purity in her heart- 
when she sat amongst her family, and administered the mo- 
rality of the parental board. Estimate that past value— com- 
pare it with its present deplorable diminution— and it may 
lead you to form some judgment of the severity of the injury, 
and the extent of the compensation. 
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s The learned counsel has told you, you ought to be cau- 
tious, because your verdict cannot be set aside for excess. The 
assertion is just, but has he treated you fairly by its applica- 
tion ? His cause would not allow him to be fair— for why is 
the rule adopted in this single action ? Because, this being 
peculiarly an injury to the most susceptible of all human 
feelings, it leaves the injury of the husband to be ascertained 
by the sensibility of the jury, and does not presume to 
measure the justice of their determination by the cold and 
chilly exercise of its own discretion. In any other action it 
is easy to calculate. If a tradesman's arm is cut off, you can 
measure the loss which he has sustained— but the wound of 
feeling, and the agony of the heart, cannot be judged by any 
Standard with which I am acquainted. And you are unfairly 
dealt with, when you are called on to appreciate the present 
suffering of the husband by the present guilt, delinquency, 
and degradation of his wife.' -As well might you, if called on 
to give compensation to a man for the murder of his dearest 
friend, find the measure of his injury by weighing the ashes 
of the dead. But it is not, gentlemen of the jury, by weigh- 
ing the ashes of the dead that you would estimate the loss of 
the survivor. 

The learned counsel has referred you to other cases, and 
other countries, for instances of moderate verdicts. I can 
refer you to some authentic instances of just ones. In the 
next county, 15,000/. against a subaltern officer. In Travers 
and McCarthy, 5,000/. against a servant. In Tighe v. Jones, 
1,000/. against a man not worth a shilling. What then ought 
\ to be the rule where rank, and power, and wealth, and sta- 

tion, have combined to render the example of his crime more 
dangerous, to make his guilt more odious— to make the in- 
jury to the plaintiff more grievous, because more conspi- 
cuous ? I affect no levelling familiarity, when I speak of per- 
sons in the higher ranks of society— distinctions of orders 
are necessary ; and I always feel disposed to treat them with 

T(?l. IT." Dd 
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respect— but when it is my duty to speak of the crimes by 
which they are degraded, I am not so fastidious' as to shrink 
from their contact, wfien to touch them is essential to their 
dissection. In this action, the condition, the conduct, and 
circumstances of the party, are justly and peculiarly the ob- 
jects of your consideration. Who are the parties ? The 
plaintiff, young, amiable, of family and education. Of the 
generous disinterestedness of his heart you can form an 
opinion, even from the evidence of the defendant, that he de- 
clined an alliance, which would have added to his fortune and 
consideration, and which he rejected for an unportioned 
union with his present wife. She too at that time young, 
beautiful and accomplished; and feeling her affection lor her 
husband increase, in proportion as she remembered the 
ardour of his love, and sincerity of hi& sacrifice. Look now 
to the defendant! I blush to name him!— I blush 'to name a 
rank which he has tarnished — and a patent that he has worse 
than cancelled. High in the army— high in the state— trie 
hereditary counsellor of the king— of wealth incalculable— 
and to this last I advert with an indignant and contemptuous 
satisfaction, because, as the only instrument of his guilt and 
shame, it will be the means of his punishment, and the source 
of compensation for his guilt. 

But let me call your attention distinctly to the questions 
you have to consider. The first is the fact of guilt. Is this 
noble iord guilty ? His counsel knew too well how they 
would have mortified his vanity, had they given the smallest 
reason to doubt the splendour of his achievement. Against 
any such humiliating suspicion, he had taken the most stu- 
dious precaution by the publicity of the exploit. And here, 
in this court, and before you, and in the face of the country,, 
he has the unparalleled effrontery of disdaining to resort even 
to a confession of innocence. His guilt established, your next 
question is, the damages you should give. You have been told 
that the amount of damages should depend on circumstances'. 
You will consider these circumstances, whether of aggrava- 
tion or mitigation. His learned counsel contend, that the plain- 
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tiff has been the author of his own suffering, and ought to 
-receive no compensation for the ill consequences of his own 
conduct. In what part of the evidence do you find any found- 
ation for that assertion ? He indulged her, it seems, in dress; 
generous and attached, he probably indulged her in that point 
beyond his means, and the defendant now impudently calls on 
jou to find an excuse for the adulterer in the liberality of the 
husband. Odious and impudent aggravation of injury— -to add 
calumny to insult, and outrage to dishonour. From whom r but a 
man hackneyed in the paths of shame and vice-— from whom, but 
from a man having no compunctions in his own breast to re- 
strain him, could you expect such brutal disregard for the t 
feelings of others— -from whom, but the cold-blooded veteran 
-seducer — from what, but from the exhausted mind— the ha- 
bitual community with shame— from what, but the habitual 
^contempt of virtue and of man, could you have expected the 
arrogance— the barbarity — the folly of so foul, because so false, 
an imputation ? He should have reflected, and have blushed, , 
before he suffered so vile a topic of defence to have passed 
his lips. | 

But, ere you condemn, let him have the benefit N of the ex- 
cuse, if the excuse be true. You. must have observed how 
his counsel fluttered and vibrated — between what they called 
connivance and injudicious confidence ; and how, in affecting 
to distinguish, they have confounded them both together. 
If the plaintiff has connived, I freely say to you do not re- 
ward the wretch who has prostituted his wife, and surren- 
dered his own honour— do not. compensate the pander of his 
own shame, and the willing instrument of his own infamy. 
But as there is no sum so low, to which such a defence, if 
true, you ought not to reduce your verdict, so neither is any 
so high, to which such a charge ought to inflame it, if such 
a charge be false. Where is the single fact in this case on 
which the remotest suspicion of connivance can be hungi 
Odiously has the defendant endeavoured to make the softest 
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and most amiable feelings of the human heart the pre* 
text of his slanderous imputations. An ancient and respects 
able prelate, the husband of his wife's sister, chained down 
to the bed of sickness, perhaps to the bed of death— in that' 
distressing situation, my client suffered that wife to be the 
bearer of consolation to the bosom of her sister— he had not 
the heart to refuse her, and the softness of his nature is now 
charged on him as a crime. Pie is now insolently told that 
he connived at his dishonour, and that he ought to have fore-, 
seen that the mansion of sickness and of sorrow would have 
been the scene of assignation and of guilt. On this charge of 
connivance, I will not farther weary you or exhaust myself— 
I will add nothing more, than that it is . as false as it is impu- 
dent—that in the evidence it has not a colour of support; and 
that, by your verdict, you should mark it with reprobation. 

The other subject, namely, that he was indiscreet in his 
confidence, does, I think, call for some discussion-— for, F 
trust, you see that I affect not any address to your passions 
by which you may be led away from the subject— 1 presume 
merely to separate the parts of this affecting case, and to lay 
them item by item before you, with the coldness of detail, and 
not with the colouring or display of fiction or of fancy. 
Honourable to himself was his unsuspecting confidence, but 
fatal must we admit it to have been, when we look to the 
abuse committed upon it ; but where was the guilt of this 
indiscretion? He did admit this noble lord to pass his 
threshold as his guest. Now the charge which this noble 
lord builds on this indiscretion is, u thou fool— thou hadst con- 
fidence in my honour, and that was a guilty indiscretion— 
thou simpleton— thou thoughtest that an admitted and cherish- 
ed guest would have respected the laws, of honour and hos- 
pitality, and thy indiscretion was guilt I Thou thoughtest 
that he would have shrunk from the meanness and barbarity 
of requiting kindness with treachery, and thy indiscretion 
was guilt V* ' 

Gentlemen what horrid alternative in the treatment of 
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wives would such reasoning recommend? Are they to be 
immured by worse than eastern barbarity ? Are their prin- 
ciples to be depraved— their passions sublimated, every finer 
motive of action extinguished by the inevitable consequences 
of thus treating them like slaves? Or is a liberal and gene- 
rous confidence in them to be the passport of the adulterer, 
and the justification of his crimes? 

Hpnourably' but fatally for his own repose, he was neither 
jealous, suspicious, nor cruel. He treated -the defendant with 
the confidence of a friend, and his wife- with the tenderness 
of a husband. He did leave to the noble marquis the physical 
possibility of committing against him the greatest crime which 
can be perpetrated against a being of an amiable heart and 
refined education. In the middle of the day, at the moment 
of divine worship, when the miserable husband was on his 
knees, directing the prayers and thanksgivings of his congre- 
gation to their God—that moment did the remorseless adulterer 
choose to carry off the deluded victim from her husbanoV-* 
. from her child— -from her character-— from her happiness— as 
if, not content to leave his crime confined to its miserable 
aggravations, unless he also gave it a cast and colour of fac- 
titious sacrilege and impiety. Oh ! how happy had it been 
when he arrived at the bank of. the river with the ill-fated 
fugitive, ere yet he had committed her to that boat, of which, 
like the fabled bark of Styx, the exile was eternal ; how 
happy at that moment, so teeming with misery and shame, if 
you, my lord, had met him, and could haye accosted him in 
the character of that good genius which had abandoned him— 
how impressively might you have pleaded the cause of the 
.father, of the child, of the mother, and even of the worthless 
defendant himself. You would have said—" Is this the re- 
quital that you are abbut to make for respect, and kindness, 
and confidence in your honour ? Can you deliberately ex- 
pose this young man, in the bloom of life, with all his hopes 
yet before him? Can you expose him, a wretched outcast 
from society, to the scorn of a merciless world ? Can. you set 
him adrift upon the tempestuous ocean of fas own passions, 
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at this early season, when they are most headstrong ? and can 
you cut him out from the moorings of those domestic obli- 
gations) by whose cable he might ride at safety from their 
turbulence ? Think of, if you can conceive it, what a power- 
ful influence arises from the sense of home*— from the sacred 
religion of the hearth in quelling the passions, in reclaiming 
tlie wanderings, in correcting the disorders of the human 
heart; do not cruelly take from him the protection of these 
attachments. 

• " But if you have no pity for the father, have mercy at 
least upon his innocent and helpless child ; do not' condemn 
him to an education scandalous or neglected— do not strike 
him into that most dreadful of all human conditions) the 
orphanage that springs not from the grave, that falls not 
from the hand of Providence, or the stroke of death ; but 
comes before its time, anticipated and inflicted by the re- 
morseless cruelty of parental guilt. For the poor victim 
herself— not yet immolated— while yet balancing upon the 
pivot of her destiny, your heart could not be cold, nor your 
tongue be wordless." You would have said to him, " Pause, 
my lord y while there is yet a moment for reflection. What 
are your motives, what your views, what your prospects from 
what you are about to do ? You are a married man, the 
husband of the most amiable and respectable of women, 
you cannot look to the chance of marrying this wretched fu- 
gitive—between you and such an event there are two se- 
pulchres to pass. What are your inducements ? Is it love, 
think you 1 No; do not give that name to any attraction you 
can find in the faded refuse of a violated .bed. Love is a 
noble and a generous passion— -it can be founded only on a 
pure add ardent friendship— on an exalted respect— on a» 
implicit confidence in its object. Search your heart, examine 
your judgment, do you find the semblance of any one of these 
sentiments to bind you to her ? What could degrade a mind 
to which nature or education had given port, or stature, or 

chaiacte^ into a friendship for her ! Could you repose 

1 
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upon her iaith ? Look m lier face, my lord, she is at this 
moment giving you the violation of the most sacred of human 
obligations as the pledge of her fidelity — She is giving you 
the most irrefragable proof, that as she is deserting her 
husband foi* you, so she would, without a scruple, abandon 
you for another. Do you anticipate any pleasure you might 
, feel in the possible event of your becoming the parents of a 
common child ? She is at this moment proving to you 
that she is as dead to the sense of parental as of conjugal 
obligation, and that she would abandon your offspring to- 
morrow, with the same facility with which she now deserts 
her own. Look then at her conduct, as it is, as the world 
must behold it, blackened by every aggravation that can 
make tt either odious or contemptible, and unrelieved by a 
single circumstance of mitigation that could palliate its 
guilt, or retrieve it from abhorrence. 
^ u Mean, however, and degraded as this woman must be, 
she will still (if you take her with you) have strong and heavy 
claims upon you. The force of such claims does .certainly 
depend upon circumstances; before, therefore, you expose 
her fate to the dreadful risk of your caprice or ingratitude, 
in mercy to her weigh well the confidence she can place in 
your future justice and honour; at that future time, much 
nearer than you think, by what topics can her cause be plead- 
jed to a sated appetite' — to a heart that repels her — to a just 
judgment in which she never could have been valued 
or respected? Here is not the case of an unmarried 
woman, with whom a pure and generous friendship may have 
ripened into a more serious attachment, until at last her 
heart became too deeply pledged to be reassumed ; if so cir- 
cumstanced, without any husband to betray, or child to desert, 
or motive to restrain, except what related solely to herself, 
her anxiety for your happiness made her overlook every other 
consideration, and commit her history to your honour ; in 
such a case,' (the strongest and the highest that man's imagi- 
nation can suppose,) in which you at least could see nothing 
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but the most noble and disinterested sacrifice— in which you 
could find nothing but what, claimed from you the most kind 
and exalted sentiment of tenderness, and devotion, and respect 
—and in which the most fastidious rigour would find so much 
more subject for sympathy than blame. Let me ask you, 
could you, even in that case, answer for your own justice 
and gratitude ? I do not allude to the long and pitiful cata- 
logue of paltry adventures, in which, it seems, your time has 
been employed. The coarse and vulgar succession of casual 
connections, joyless, loveless, and unendeared : but - do you 
not find upon your memory some traces of the character I 
have sketched ? Has not your sense of what you would owe 
in such a case, and to such a woman, been at least once put 
to the test of experiment ? Has it not, once at least, happen- 
ed, that such a woman, with all the resolution of strong faith, 
Sung her youth, her hope, her beauty, her talent, upon your 
bosom— weighed you against the world which she found but 
a feather in the scale, and took you as an equivalent ? How 
did you then acquit yourself? Did you prove yourself wor- 
thy of the sacred trust reposed in you ? Did your spirit so asso- 
ciate with hers, as to leave her no room to regret the splen- 
did and disinterested sacrifice she had made I Did her soul 
find a pillow in the tenderness of yours,' and a support in its 
firmness ? Did you preserve her high in her own conscious- 
ness, proud in your admiration .and friendship) and happy in 
your affection ? You might have so acted ; and the man that 
was worthy of her would have pe fished rather than not so 
act as to make her delighted with having confided so sacred 
a trust to his honour— did you so act I Did she feel that, x 
however precious to your heart, she was still more exalted 
and honoured in your reverence, and respect ? Or, did she 
find you coarse and paltry) fluttering and unpurposed, unfeel- 
ing and ungrateful ? You found her a fair and blushing flow- 
er, its beauty and its fragrance bathed in the dews of Heaven. 
Did you so tenderly transplant it as to preserve that beauty 
and fragrance unimpaired ? Or did you so rudely cut it as to 
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interrupt its nutriment, to waste its sweetness, to blast its 
beauty , to .bow down its faded and sickly bead ? And did 
you at last fling it "like a loathsome weed away?" If then 
to such a woman, so clothed with every title that could enno- 
ble, and exalt, and endear her to the heart of man, you could 
be cruelly and capriciously deficient, how can a wretched fu- 
gitive like this, in every point her contrast, hope to find you 
just ?. Send her then away — send her back to her home, to 
her. child, to her husband, to herself." Alas!-— there was 
none to hold such language to this noble defendant f he did 
not hold it to himself-— but he paraded his despicable prize 
in his own carriage, with his own retinue, his own servants 
~*-tfais veteran Paris hawked his enamoured Helen from the 
"western quarter of the island to a sea- port in the eastern 
crowned with the acclamations of a senseless and grinning 
rabble, glorying and delighted, no doubt, in the leering and 
scoffing admiration of grooms/ and ostlers, and waiters, as he 
passed ! * 

. t In this odious contempt of every personal feeling, of public 
opinion, of common humanity, did he parade this woman to 
the sea-port, whence he transported his precious cargo to a 
country where her example may be less mischievous than in 
her own ; where I agree, with my learned colleague, in heartily 
wishing he may remain with her for ever. We are too 
poor, too simple, too unadvanced a country, for the example 
of such achievements. When the relaxation of morals is 
the natural growth and consequence of the great progress of 
arts and wealth, it is accompanied by a refinement that makes 
It less gross and shocking : but for such palliation* we are at 
least a century too young. I advise you, therefore, most ear- 
nestly, to rebuke this budding mischief, by letting the whole- 
some vigour and chastisement of a liberal verdict speak what 
you think of its enormity. In every point of view in which 
I can look at the subject, I see you are called upon to give a 
verdict of bold, and just, and indignant, and -exemplary com- 
pensation. The injury of the plaintiff demands it from your 

Vat*. Jt- Be 
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justice. The delinquency of the defendant provokes it bf 
its enormity. The rank on which he has relied for impunity 
calls upon yoti to tell him that crime does not ascend to the 
rank of the perpetrator, but the perpetrator sinks from hi* 
rank, and descends, to the level of his delinquency. 

The style and mode of his defence is a gross aggravation 
of his conduct, and a gross insult upon you. Look upon the 
different subjects of his defence, as you ought, and let him 
profit by them as he deserves; vainly presumptuous upon his 
rank, he wishes to overawe you by the despicable considera- 
tion. He next resorts to a cruel aspersion upon the cbarac* 
ter of the unhappy plaintiff, whom he had already wounded 
beyond the possibility of reparation; he has ventured to 
charge him with connivance : as to that, I will only say, gen- 
tlemen of the jury, do not give this vain boaster a pretext 
for saying, that if the husband connived in die offence, the 
jury also connived in the reparation, But he has pressed 
another curious topic upon you: after the plaintiff had cause 
to suspect his designs, and the likelihood of their being fatal- 
ly successful, he did not act precisely as he ought. Gracious 
God! what an argument for him to dare to advance. It is 
saying this to him: " I abused your confidence, your hospi- 
tality; I laid a base plan for the seduction of the wife of your 
bosom; 1 succeeded at last, so as to throw in upon you that 
most dreadful of all suspicions to a man fondly attached, 
proud of his wife's honour, and tremblingly alive to his own; 
that you were possibly a dupe to the confidence in the wife* 
as much as in the guest. In this so pitiable distress, which 
I myself had studiously and deliberately contrived for you, 
between hope and fear, and doubt and love, and jealousy and 
shame, one moment shrinking from the cruelty of your sus- 
picion; the next fired with indignation at the facility and cre- 
dulity of your acquittal - r in this labyrinth of doubt, in this 
frenzy of suffering, you were not collected and composed; 
you did not act as you might have done, if I had not worked 
you to madness; and upon that very madness which I have 
inflicted upon you, upon the very completion of my guilty and 
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your misery, I will build my defence. You did not act criti- 
cally right, and therefore are unworthy of compensation." 

Gentlemen, can you be dead to the remorseless atrocity of 
such a defence, and shall not your honest verdict mark it as 
ft deserves ? But let me go a little further; let me ask you, 
for I confess I have no distinct idea of what should have 
been the conduct of a husband so placed, and who is to act 
critically right ? Shall he lock her up, shall he turn her out, 
or enlarge or abridge her liberty of acting as she pleases? 
Oh, dreadful Areopagus of the tea-table ! How formidable * 
thy inquests, how tremendous thy condemnations!. In the 
first case, he is brutal and barbarous, an odious eastern 
despot. In the next, what 1 turn an innocent woman out of 
his house, without evidence or proof, but merely because he 
is vile and mean enough to suspect the wife of his bosom, 
and the mother of his child. Between these extremes, what 
intermediate degree is he to adopt ? I put this question to 
you j do you at this moment, uninfluenced by any passion as 
you now are, but cool and collected, and uninterested as you 
must be, do you see clearly this proper and exact line which 
the plaintiff should have pursued ? I much question if you 
do. But if you did, or could, must you not say that he. was 
the last man from whom you should expect the coolness to dis- 
cover, or the steadiness to pursue it I And yet this is the 
outrageous and insolent defence that is put forward to you. 
My miserable client, when his brain was on fire, arid every . 
fiend of hell was let loose upon his heart, should then, it 
seems, have placed himself before his mirror ; he should have . 
taught the stream of agony to flow decorously down his fore- 
head ; he should have composed his features to harmony ; he * 
should have writhed with grace, and groaned in melody. ^J 

But look farther to this noble defendant, and his honoura- 
ble defence; the wretched woman is to be successively the 
victim of seduction and slander. She, it seems, received 
" marked attentions" — here, I confess, I felt myself not a little 
at a loss. The witness could not describe what these 
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u marked attentions" were, or are. They consisted not) if 
you believe the witness that swore to them, in any personal 
•approach or contact whatsoever— nor in any unwarrantable 
topics of discourse. Of what materials then were they com- 
posed ? ' Why, it seems, a gentleman had the insolence at 
table to propose to her a glass of wine, and she, Oh ! most 
abandoned lady, instead of flying like an angry parrot at his 
head, and besmirching and bescratching him for his inso- 
lence, tamely and basely replies, " port, Sir, if you please." 

But, gentlemen, why do 1 advert to this folly, this nonsense ? 
Not, surely, to vindicate from censure the most innocent 
and the most delightful intercourse of social kindness, of 
harmless and cheerful courtesy—* 4 where virtue is, these are 
most virtuous." But I - am soliciting your attention, and 
your feeling, to the mean and odious aggravation— to the 
unblushing and remorseless barbarity, of falsely aspersing the 
wretched woman he had undone. One good he has done'; 
he has disclosed to you the point in which he can. feel; for 
how imperious must that avarice be which could resort to so 
vile an expedient of frugality ? Yes, I will say, that, with the 
common feelings of a man, he would have rather suffered his 
40,000/ a year to go as compensation to the plaintiff, than 
saved- a shilling of it by so vile an expedient of economy. He 
would rather have starved with her in a gaol,' he would rather 
have sunk with her in the ocean, than have so vilified her— 
than have so degraded himself. But it seems, gentlemen, 
and indeed you have been told, that long as the course of hia 
- gallantries have been, and " he has grown gray in the ser- 
vice," it is the first time he has been called upon for da* 
mages— to how many might it have been fortunate if he had 
Bot that impunity to boast ? Your verdict will, I trust, put 
an end to that encouragement to guilt that is built upon im- 
punity—the devil, it seems, has saved the noble marquis 
harmless in the past; but your verdict will tell him the term 
of that indemnity is expired, that his old friend and banker has 
too more effects in his hands, and that if he draws any more 
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upon him he must pay his own bills himself You will do 
much good by doing* so; you may not enlighten his con- 
science, nor touch his heart; but his frugality will understand 
the hint. It wHi adopt the prudence of age, and deter him 
from pursuits, in which, though he may be insensible of 
Shame, he will not be regardless of expense. You will do 
more, you will not only punish him in his tender point, but 
you will weaken him in his strong one, his money. 

We have heard much of this noble lord's wealth, and much 
qf his exploits, but not much of his accomplishments, or his 
wit. I know not that his verses have soared even to the poet** 
corner. I have heard it said, that an ass laden with gold 
could find his way through the gate of the strongest city; 
but, gentlemen, lighten the load upon his back, and you will 
completely curtail the faculty of a grave animal, whose mo- 
mentum lies not in agility, hut his weight; not in the quantity 
of motion, but in the quantity of his matter. There is another 
ground on which you are called upon to give most liberal 
damages, and that has been laid by the unfeeling vanity of the 
defendant. This business has been marked by the most ela- 
borate publicity. It is very clear that he has been allured 
by the glory of the chase, and not the Value of the game. 
The poor object of his pursuit could be of no value, to him, 
or he could not have so wantonly, and cruelly, and unneces- 
sarily abused her. He might have kept this unhappy inter- 
course an unsuspected secret. Even if he wished for her 
elopement, he might easily have so contrived it that the 
place of her retreat would be profoundly undiscoverable ; 
though even the expense, a point so tender to his delicate 
sensibility of concealing, could not be l-4<>th of the cost of 
publishing her, his vanity decided him in favour of glory and 
publicity. By that election he has, in fact, put forward the Irish 
nation, and its character, so often and so variously calumnia- 
ted, upon its trial before the tribunal of the empire ; and your 
verdict will this day decide whether an Irish jury can feel, 
frith justice and spirit, upon a subject that involves conjugal 
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affection and comfort, domestic honour and repose— -the cerr 
tainty of issue-*-tbe weight of public opinion-— the gilded and 
presumptuous criminality of overweening rank and station* 
I doubt not but he is, at this moment, reclined on a silken 
sofa, anticipating that submissive and modest verdict by 
which you will lean gently on his error; and expecting from 
your patriotism, no doubt, that you will think again and again, 
before you condemn any great portion, of the immense reve- 
nue of a great absentee to be detained in the nation that pro- 
duced it, instead of being transmitted, as it ought, to be ex- 
pended in the splendour of another country. He is now, 
probably, waiting for the arrival of the report of this day, 
which, 1 understand, a famous note-taker has been sent hither 
to collect* (Let not! the gentleman be disturbed.) 

Gentlemen, let me assure you it is more, much more, the 
trial of you, than of this noble marquis, of which this import* 
ed recorder is at this moment collecting the materials. His 
noble employer is now expecting a report to the following 
effect :— " Such a day. came on to be tried, at Ennis, by a spe- 
cial jury, the cause of Charles Massy against the most noble 
the Marquis of Headfort. It appeared that the plaintiff's 
wife was young, beautiful, and captivating. The plaintiff him- 
self a person fond of this beautiful creature to distraction, 
and both doating on their child ; but the noble marquis ap- 
proached her — the plume of glory nodded on his head i Not 
the goddess Minerva, but the goddess Venus, had lighted up- 
on his casque, ' the fire that never tires— such as many a lady 
gay had been dazzled with before. 9 At the ficst advance she 
trembled, at the second she struck to the redoubted son ok 
Mars, and phpil of Venus. The jury saw it was not his fault 
— (it was an Irish jury)— they felt compassion for -the ten- 
derness of the mother's heart, and for the warmth of the lo± 
ver's passion. The jury saw on the one side a young, enter- 
taining gallant, on the other a beauteous creature, of charms 
irresistible. They recollected that Jupiter had been always 
successful in his amours, although Vulcan had not always 
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escaped some awkward accidents. The jury was composed of 
fathers, brothers, husbands— but they had not the vulgar jea- 
lousy, that views little things of that sort with rigour, and 
wishing to assimilate their country in every respect to Rn* 
glands now that they are united to it, they, like EngH9h gen- 
tlemen, returned to their- box, with a verdict of sixpence 
damages, and sixpence costs." Let this be sent to England. 
I promise you, your odious secret will not be kept better 
than that of the wretched Mrs. Massy. There is not a bawdy 
chronicle in London, in which the epitaph, which you 
would have written on yourselves, will not be published, and 
our enemies will delight in the spectacle of our precious de- 
pravity, in seeing that we can be rotten before we are ripe. 
But, I do not suppose it, I cannot, will not, believe it ; I will 
not harrow up myself with the anticipated apprehension* 

There is another consideration, gentlemen, which I think de- 
mands' even a vindictive: award of exemplary damages, and 
that is the breach of hospitality* To us peculiarly does it 
belong to avenge the violation of its altar. The hospitality 
of other countries is a matter of necessity, or convention*— in 
savage nations of the first, in polished of the latter ; but the 
hospitality of an Irishman is not the running account of posted 
and ledgered courtesies, as in other countries — it springs, like 
all. his qualities, his faults, his virtues— directly from his 
heart. The heart of an Irishman is by nature bold, and he 
confides— it is tender, and he loves-— it is generous, and he 
gives— it is social, and he is hospitable. This sacrilegious in- 
truder has profaned the religion of that sacred altar, so ele- 
vated in our worship, so precious to our devotion, and it is 
our privilege to avenge the crime. You must either pull down 
the altar* and abolish the worship, or you must preserve its 
sanctity undebased. There is no alternative between the uni- 
versal exclusion of ail mankind from your threshold, and the 
most rigorous punishment of him who is admitted and be- 
trays. This defendant has been so trusted, has so betrayed, 
and you ought to make him a most signal example. 
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. Gentlemen, I am the more disposed to feel the strongest 
indignation and abhorrence at this odious conduct of the de- 
fendant, when I consider the deplorable condition to which 
he has reduced the plaintiff, and perhaps the still more de- 
plorable one that he has in prospect before him. What a 
progress has he to travel through before he can attain the 
peace and tranquillity which he has lost? How like the 
wounds of the body are those of the mind ! How burning 
the. fever! How painful the suppuration; how slow, how 
hesitating, how relapsing, the progress to convalescence !— 
Through what a variety of suffering, what new scenes and 
changes must my unhappy client pass, ere he 'can reattain, 
should he ever reattain, that health of soul of which he has 
been despoiled by the cold and deliberate machinations of 
this practised and gilded seducer? If, instead of drawing 
upon his incalculable wealth for a scanty retribution, you were 
to stop the progress of his despicable achievements, by redu- 
cing him to actual poverty, you could not, even so, punish 
him beyond the scope of his offence, nor reprise the plain- 
tiff beyond the measure of his suffering. Let me remind 
you, that*. in this action, the law not only empowers you, but 
that its policy commands you, to consider the public example* 
as well as the individual injury, when you adjust the amount 
of your verdict* I confess, I am most anxious that you 
should acquit yourselves worthily upon this important occa- 
sion. 1 am addressing you as fathers, husbands, brothers* 
I am anxious that a feeling of those high relations should 
enter into, and give dignity to your verdict. But, I confess 
it, I feel a tenfold solicitude, when I remember that I am ad- 
dressing you as my countrymen, as Irishmen, whose charac- 
ters, as jurors, as gentlemen, must End either honour or de* 
gradation in the result of your decision. Small as must be 
the distributive share of that national estimation that caii be- 
long to so unimportant an individual as myself, yet do 1 own 
I am tremblingly alive for its fate. Perhaps it appears of 
more value to me, because it is embarked on the same not- 
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torn with yours— -perhaps the community of peril, of common 
safety^ or common wreck, gives a consequence to my share 
of the risk, which I could not be vain enough to give it, it it 
were .not raised to it by that mutuality. But why stoop to 
think at all of myself when I know that you, gentlemen of 
the jury, when I know that jour country, itself, are my clients 
on this day, and must abide the alternative of honour, or of 
infamy, as you shall decide. But I will not despond, I will 
not dare to despond. I have every trust, and hope, and confi- 
dence in you. And, to that hope, I will add my most fer- 
vent prayer to the God of all truth and justice, so to raise, 
and enlighten, and fortify your minds, that you may so de- 
cide as to preserve, to yourselves while you live the most 
delightful of all recollections, that of acting justly, and to 
transmit to your children the most precious of all inherit- 
ances, the memory of your virtue. 

Hon. Baron Smith. Gentlemen of the jury, after the long 
and serious demands which this trial has already made on your 
attention, (rendered the less irksome by the brilliant displays 
of eloquence \ which we have witnessed,) I am sorry it has 
fallen to my lot to trespass farther on your patience : nor shall 
I do so in any greater degree than is prescribed to me by the 
duties of my situation : considering the importance of the 
question which you are to decide, and the large amount of 
the damages which the plaintiff claims. 

I shall set out by informing you, to the best of my know- 
ledge, of the legal doctrines which are applicable to actions 
of the description of this which is on trial : and shall then 
proceed to sum up the evidence which has been given, with- 
out feeling it necessary to interrupt the recapitulation by any 
general remarks. In short, I shall leave it to you to apply 
to the facts of the case (of which you are the proper judges) 
those preliminary statements of law which I shall have..made. 

In the first place, 1 feel myself not only warranted, but bound, 
to apprize you of a principle, which I find laid down in books 
of high authority, and modern law. The principle is— that 

Vol. II. F f . v 
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this sort of action partakes of the nature of penal prosecution, 
ajm) that large and exemplary damages are usually awarded* 
Ts*> rigour of the above doctrine (it must however be observ- 
ed) is regulated and restrained by a variety of qualifications ; 
and appears to be .so diluted and softened, that it amounts at last 
to little more than. this, that where the plaintiff's right of ac- 
tion is indisputable, and the injury which he bath sustained 
is manifestly great—- and where (as must always be the case) 
it is impossible to calculate, with exact precision, the'amount 
in pounds, shillings, and pence, of the value of those comforts 
of which he has been deprived—there juries should not be 
parsimonious in the damages which they award ; but, on the 
contrary, should be liberal to a degree - bordering on prodi- 
gality and profusion, for the benefit of public . example, and 
the protection of public morals. This part of the question 
may, perhaps, be illustrated by a familiar usage in the case 
of assaults. An assault, is at once a civil injury, for which 

* the sufferer has a right to be retributed in damages-— and it 
is an offence, for which the aggressor is liable to punishment* 
If he be convicted on an indictment for the misdemeanor, the 
practice is, for the crown judge to ascertain whether the 
prosecutor intends to bring an action. If not, a punishment 
is inflicted commensurate to the crime. Otherwise, a lenient 
and inadequate sentence is pronounced. In this latter case, 
the verdict of a record jury is, in some measure, substituted 
for the judgment of a criminal court. To apply this—adul- 
tery is a crime, not indeed of temporal cognisance, but pu- 
nishable by the spiritual law, which is part of the law of the 
land. But, proceedings of such a nature in the spiritual 
courts, having become so unusual as to be nearly obsolete, 
perhaps we may, by a fair analogy, consider the transaction 

, as indirectly subject to the animadversion of the jury which 
tries the civil action. ' 

We must not, however, carry this principle too far. We 
must not forget, first, that ours is a mere civil tribunal ; or, 
secondly, that adultery is no crime of temporal cognisance. 
If it were, that would not b* law which we know is law. 



MASSY v. MEADFOKT. 227 

The law w, that if the jury be convinced, from the conduct ' 
of the plaintiff, that he was consenting to the infamy of his 
wife, they are bound, in such circumstances, to find a verdict 
for the defendant. Now this c6uld never be the case, if their 
province were to punish adultery as a crime, since it is plain 
that the guilt of the defendant would not be diminished by the 
plaintiff's having been accessary to his offence. Thus, the po- 
sition to which I have adverted can only admit of the inter- 
pretation which I have given it, viz. that where it is (as in 
every such action it must be) difficult to make the value of 
the plaintiff's loss a subject of pecuniary calculation, there it 
shall be competent to the jury to take the advancement of 
public morality into their consideration. But they must make 
it a matter of collateral and subordinate consideration— they 
must recollect, that they are not sitting on the crown side; 
tat that their main or rather their only province is, to de» 
cide on a violation of the private rights of parties. 

The civil injury for which the plaintiff is entitled to com- 
pensation, is the wound given to his feelings and happiness as 
a husband ; and, therefore, the damages should be propor- 
tioned to its poignancy and extent. Accordingly, these are 
susceptible of aggravation, or mitigation, on various ground*, 
which are all) in fact, merely detailed applications of the prin- 
ciple which I have mentioned last, namely, that the degree 
Off injury sustained is the proper standard for measuring the 
amount of the compensation. 

The first ground which I shall notice— as one upon which 
the jury may compute, and justify, the quantum of damages 
which they award — is the rank and situation of the plaintiff. 

Nor. does this rule trench on the impartial character of our 
law, or hold out different measures of justice to the rich 
and to the poor* It merely provides that the severer the in- 
jury is, the greater shall be the retribution. Virtue is far 
from being peculiar to- the higher ranks ; but there is, per- 
haps, a delicacy of sentiment, and punctilio of honour engen* 
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clered by the refined habits which belong to opulence and 

distinction/and which sharpen the sting of such-an injury as 

this. Besides, the more exalted is the sphere, the more are 

» 

those who move in it exposed to observation, and consequently 
the more must such be injured by an aggression . which 
subjects the sufferer to scorn.' 

The fortune of the defendant supplies another considera- 
tion, by which, estimating damages, a jury might be guided. 
Not that they ought to more than compensate a plaintiff, 
merely because the defendant happened to be rich. This 
would be to violate the maxim which we have laid down— 
that the damages awarded should bear a proportion to the in- 
jury sustained. But a jury, in the case of an .indigent de- 
fendant, may be disposed to give ' a plaintiff less than the 
value of what he has lost, rather than, by awarding adequate 
compensation, doom him who is to make it to imprisonment 
for life. Where the aggressor is id affluent circumstances, 
they will be relieved from such humane difficulties, and may 
find damages commensurate to the injury .which has been 
sustained. 

4 

It is also the duty of the jury to inquire whether the crimi- 
nal intercourse has, or has not, been the consequence of a 
preceding seduction of the wife. As evidence of this, they 
should examine her previous character and conduct, and may 
found their estimate of damages on such investigation. They 
may also take into account the connection which subsisted 
between the parties, and ascertain how far it involved those 
rights of hospitality or friendship, which might justify the 
plaintiff in being less circumspect and suspicious, and repo- 
sing the greater confidence, in the person who betray- 
ed it. To the same head I would refer the age of the 
defendant, and the circumstances of his being married. 
It would be injurious to morals to discourage that greater 
reliance, which it is natural to place on an aged, and 
married, than on a younger, and a single man. The 
duties and attachments which may be supposed to belong to 
the married state— and the bodily infirmities, the extinguished 
paftftions, and confirmed and settled morality which should 
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belong to age* are so many securities for the honour of 
m husband, and justify the confidence which they inspire* 
If, however, these securities should appear in proof to have 
been' lessened, by the gallantries of a defendant, by his repu- 
tation in this respect, and by the footing on which he lived 
with his own wife ; a jury woukMbe bound to throw these 
latter considerations into the opposite scale. 
. The injured husband's obligation by settlement or other- 
wise to provide for the issue of that marriage whose rights 
have been encroached on, is also a fit object of inquiry for the 
jury. Neither, indeed, can . I conceive a more malignant 
source of agony to a feeling heart— a greater exasperation 
of the pain of that wound, to whode poignancy the compensa- 
tion should be proportioned, than mutt arise from the per- 
plexing doubt in a supposed father's mind, whether the child 
vtho shares his caresses— who is 1 to inherit his possessions-* 
for whom he is bound to provide— to whose advancement he 
lias devoted his industry and his talents, has any natural and 
just claim to this parental care ; whether it be a pledge of his 
wife's past affection for himself, or the offspring and memorial 
ef her infidelity and his own disgrace. 

If the complainant has had criminal connections, with other 
women* his damages shall be curtailed on this account ; both 
because these connections negative the existence of a high , x 
degree of matrimonial comfort, and because such dissipation 
and neglect is calculated to set an ill example to the woman- 
it tends to sap her morals, to estrange her affections, and 
facilitate her seduction. Therefore, though he have not ac- 
tually been unfaithful, yet, by associating with women of for- 
feited or sullied honour, he may diminish his claim to dama- 
ges,, if this association has fallen under the eye of his wife, 
and has arisen not from peculiarity of circumstance, but 
from laxity of principle. 

Again, in ascertaining the damages to which such a plaintiff 
is entitled, his having treated his wife with tenderness or 
harshness, their having livejd on terms of harmony or discord* 
(let the fault have lain where it may,) are proper subjects of at- 
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tcntion for a jury ; for the gut of the action is, the husband's 
loss of the comfort and Society of his wife, and this comfort 
' must be in proportion to their mutual cordiality and attach- 
ment. Indeed, where this affection appears by the evidence 
to have amounted to that engrossing and subjugating senti- 
ment called love, the keettfcess of the wound is infinitely aug- 
mented, and the amount of the compensation should be pre* 
portionably increased. 

We have already seen that where a husband connives at 
the infidelity of his wife, the effect shall be, not only to di- 
minish his compensation, but to destroy his right of action 
altogether, and disentitle him to any verdict whatsoever; 
and this on one or both of the following grounds: First, that 
volrnti nonjk injuria ; secondly, that a profligate accomplice 
in his wife's dishonour forfeits his rights to the protection 
of the court. But there may be a levity in the husband's 
behaviour, and a culpable inattention to the conduct of his 
wife, which, not amounting to a consent to her infamy, shall 
not, indeed, disentitle him to a verdict, but which, having pro* 
bably contributed to her seduction, shall mitigate the dama- 
ges which are awarded to him. 

It has been argued in the present case, that if any such 
negligence existed, it arose (to adopt the language of one of 
the witnesses) '" not from the fault of the heart, but of the 
head/ 9 The excuse is founded in misapprehension. If the 
inattention arose from the fault of the hearty it would amount 
to connivance ; and destroy the plaintiff's right of action alto* 
gether. When the neglect arises only from an error of the 
head, it leaves him a right of action ; but is evidence admissi- 
ble in mitigation of damages. Otherwise a snare would be 
laid for the defendant; who, judging of the plaintiff's motive 
by his conduct, might suppose that he intended to connive, 
and was an accommodating husband, not from inadvertence, 

but design. 
At the same time, towards entitling a plaintiff to recover 

largely, we must not require that he should have been a 

1 ^ 
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Spanish or an Oriental husband. We mutt recollect the 
freedom .which our customs allow to females ; and not lay 
down a rule so rigorous ,*as this : that the rights of* every 
married man may be invaded, whose conduct is not a system 
of suspicion and control ; exposing the jealous spy to public 
derision; and degrading the woman. who is the object of 
his distrust ; offending her pride, and alienating her affec- 
tions, . 

It should suffice, that he does not negligently overlook be- 
haviour which ought to excite the vigilance of a man duly 
attentive to his wife's honour. The law invests every hua- 
band with certain privileges and authorities; and if he will 
not use them for his own protection, be must forfeit a part 
of his claim to damages, as the reasonable consequence of 
his default. It is the vigilant, not the indolent, whom the 
law. assists. 

There are but two observations more which I have to make. 
First, that ii, in measuring the damages, public morals and 
example should be at all taken into the question, we must re* 
member, that plaintiffs as well as defendants are subject to 
the infirmities and depravities of our imperfect nature. We 
must, therefore, take care how, by awarding damages to an 
enormous amount, we hold out a temptation to the unprinci- 
pled husband, dissembling his own connivance, to wink, how- 
ever, at his wife's dishonour, when he finds that her infamy 
will bring so high a price* 

The second and last remark which I have to trouble you 
with, is this, that you will be the more scrupulous in mea- 
suring the compensation which you award— -because, if you 
grant too much, it is improbable that your error can ever be 
corrected ; it being the established practice, if it be not the 
undoubted law, that in actions of this nature, however high 
the damages which are found may be, the verdict cannot be 
set aside on tjie mere ground of their being excessive. 

Baron Smith then proceeded to recapitulate the evidence, 
as it appeared upon hisliotes ; and having done so, closed his 
Charge, without any farther observations on the law. 
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The trial lasted twelve hours ; verdict for the plaintiff^ 
10,000/. at 12 o'clock at night, with costs.* 

Counsel for the ftiaintiff 1 : Messrs. Curran, Hoare, Grady, 
Casey, White, Hawkesworth, O'Regan, Lloyd, M'Mahon and 
Bennet* Agent, Mr. A. Hogan. 

Counsel for^ the defendant : Messrs. Ponsonhy, Quin, 
Goold, Franks, Burton and Penefather. Agent, Mr. J. Sims, 

* Dr. Franklin somewhere tells a good story of a certain young man who, 
fearing got some money into his possession, bought a whistle with which he 
disturbed the neighbourhood My Lord Headfort, considering his age and 
gray hairs, certainly gave too much for his whistle ; ten thousand pounds 
damages, and costs of suit, with jewels and presents to the lady ; he also set- 
tled upon her 1,000/1 per ann. In return for all which, when the lady had 
been about six weeks in London,- she forsook her old lover, and went off 
with a young officer of the guards !— " Quantum ett in rebu* inane." 
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SPEECH 

•V MR. CURRAN, ON THE RIGHT OF ELECTION OF LORD MAYOR 
OF DUBLIN. DELIVERED BEFORE THE LORD LIEUTENANT 
AND PRIYT COUNCIL OF IRELAND, 1790. 



MT LORDS, * 

v I HAVE the honour to appear before you as counsel fo* 
the commons of the corporation of the metropolis of Ireland, 
and also for Mr. Alderman Howison, who hath petitioned for 
your approbation of him as a fit person to serve as lord mayor, 
in* virtue of his election by the commons to that high office ) 
and in that capacity I rise to address you on the most im- 
portant subject that you have ever been called upon to dis- 
cuss. Highly interesting and momentous indeed, my lords, 
must every question be, that, even remotely and eventually, 
may affect the well being of societies, or the freedom, or the 
repose of nations; but that question, the result of which by 
an immediate and direct necessity, must decide, either fatally, 
or fortunately, the life or the death of that well being, of 
that freedom and that repose, is surely the most important 
subject on which human wisdom can be employed, if any 
subject on this side the grave can be entitled to that appel- 
lation. 

You cannot, therefore, my lords, be surprised to see this 

place crowded by such numbers of our fellow citizens; bcre- 
Vol. II. G * 
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tofore they were attracted hither by a strong sense of the 
value of their rights, and of the injustice of the attack upon 
them; they felt all the magnitude of the contest; but they 
were not disturbed by any fear for the event; they relied 
securely on the justice of their cause, and the integrity of 
those who were to decide upon it But the public mind is 
now filled with a fear of danger, the more painful and alarm- 
ing, because hitherto unforeseen ; the public are now taught 
to fear that their cause may be of doubtful merits, and disas- 
trous issue; that rights which they considered as defined by 
the wisdom, and confirmed by the authority, of written law, 
may now turn out to be no more than ideal claims, without 
either precision or security ; that acts of parliament themselves 
are no more than embryos of legislation, or at best but infants, 
whose first labours must be, not to teach, but to learn ; and 
which even after thirty years of pupilage, may have thirty 
more to pass under that guardianship, which the wisdom of 
our policy has provided for the protection of minors. Sorry 
am I, my lords, that I can offer no consolation to my clients 
on this head; and that I can only join them in bewailing that 
the question, whose result must decide upon their freedom or 
servitude, is perplexed with difficulties of which we never 
dreamed before, and which we are now Unable to comprehend. 
Yet surely, my lords, that question must be difficult, upon which 
the wisdom of the representative of our dread sovereign, 
aided by the learning of his chancellor and his judges, assist- 
ed also by the talents of the most conspicuous of the nobles 
and the gentry of the nation, has been twice already employed, 
and employed in vain. We know, my lords, that guilt and 
oppression may stand irresolute for a moment ere they strike, 
appalled by the prospect of danger, or struck with the senti- 
ment of remorse; but to you, my lords, it were presumption 
to impute injustice: we must therefore suppose that you have 
delayed your determination, not because it was dangerous, 
but because it was difficult, to decide ; and indeed, my lords, 
a firm belief of this difficulty, however undiscoverable by or- 
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dinary talents* is so necessary to the character which this 
august assembly ought to possess, and to merit from the 
country, that I feel myself bound to achieve it by an effort of 
my faith ; if I should not be able to do so by any exertion of 
my understanding. 

In a question, therefore, so confessedly obscure as to baffle 
so much sagacity, I am not at liberty to suppose that certainty 
could be attained by a concise examination. Bending, then* 
as 1 do, my lords, to your high authority, 1 feel this dif- - 
ficulty as a call upon me to examine it at large; and I feel it 
as an assurance, that I shall be heard with patience. 

The lord mayor of this city hath from time immemorial 
been ^a magistrate, not appointed by the crown, but elected 
by his fellow citizens. From the history of the early periods 
of this corporation, and a view of its charters and by-laws, it 
appears that the commons had, from the earliest periods, par- 
ticipated the important right of election to that high trust; 
and it was natural and just that the whole body of citizens, 
by themselves, or their representatives, should have a share 
in electing those 'magistrates who were to govern them, as. 
it was their birth-right to be ruled only by laws which they 
had a share in enacting. 

The aldermen, however, soon became jealous of' this parti- 
cipation, encroached by degrees upon the commons; and at 
length succeeded in engrossing to themselves the double pri- 
vilege of eligibility and of election; of being the only body 
out of which, and by which, the lord mayor could be chosen. 



Nor is it strange that in those times a board, consisting of so 
small a number as twenty-four members, with the advantages 
of a more united interest, and a longer continuance in office, 
should have prevailed, even contrary to so evident principles of 
natural justice and constitutional right, against the unsteady 
resistance of competitors, so much less vigilant, so much 
more numerous, and, therefore, so much less united. It it 
the common fate of the indolent to see their rights become 
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a prey to the active. The condition upon which God hath 
given liberty to man is eternal vigilance; which condition if 
he break, servitude is at once the consequence of his crime 
and the punishment of his guilt 

In this state of abasement the commons remained for a num- 
ber of years ; sometimes supinely acquiescing under their dc- ' 
gradation ; sometimes, what was worse, exasperating the fury, 
and alarming the caution, of their oppressors, by ineffectual 
resistance : The slave that struggles without breaking his 
chain, provokes the tyrant to double it ; and gives him the 
plea of self-defence for extinguishing what, at first, he only 
intended to subdue. 

In the year 1672 it was directed by one of the new rules 
made by .the lord lieutenant and privy council, under the au- 
thority of the act of explanation, that ft no person should be 
capable of serving in the office of lord mayor, until approved 
of by the lord lieutenant and council ;" and this was a power 
given after the unhappy civil commotions in this country, to 
prevent any person, who was not a loyal subject, from hold-* 
ing so important a trust ; and upon this single ground, name* 
ly, disloyalty > have you, my lords, any authority to withhold 
your approbation. 

From that time till the year 1759 no farther alteration ap- 
pears to have taken place in the mode of electing the chief 
magistrate. At this latter period the act of the 33 G. II. waa 
passed : the occasion and the object of that law are universally 
known. A city so increased in population, in opulence, and 
in consequence, could not tamely submit to have its corporate 
rights monopolized by a few, who were at once the tyrants 
of the ^metropolis, and the slaves of the government. Magis- 
trates elected by the board of aldermen, were in fact nomi- 
nated by the court, and were held in derision and abhorrence 
by the people. The public peace was torn by unseemly dis- 
sensions ; and, the authority of the law itself was lost in the 
contempt of the magistrate. The legislature felt itself called 
upon to restore the constitution of the city, to restore and. 
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ascertain the rights of the commons, and thereby to redeem 
the metropolis from the fatal effects of oppression, of servi- 
tude, and of anarchy. In saying; this, my lords, I am founded 
en the preamble, 'of the act itself— " Whereas dissensions 
and disputes have from a dissatisfaction, as to some parts of 
the present constitution of the corporation of the city of 
Dublin, arisen, and for some years past subsisted, among 
several citizens of the said city, to the weakening the autho- 
rity of the magistrates thereof, who are hereby rendered the 
less able to preserve the public peace within the said city: 
Therefore, for remedying the aforesaid mischiefs, and incon- 
veniences, and for restoring harmony and mutual good will 
among the citizens of the said city, and for preserving peace 
and good order therein : At the humble petition of the lord 
mayor, sheriffs, commons, and citizens of the city of Dublin, 
be it enacted," Sec. 

Here are stated the mischief acknowledged, and the reme- 
dy proposed. With this view, the statute has ascertained the 
constituent parts of the corporation, their respective mem- 
bers, their rights, and the mode of their electi6n, with so mi- 
nute and detailed an exactness, as even to enact many .of 
those regulations which stood upon the authority of the new 
rules, or the ancient charters and by-laws, and in which no 
alteration whatsoever was intended to be made ; and this it 
did, that -the city might not be left to explore her rights by 
uncertain deduction from obscure or distant sources, but that 
she might see the whole plan in a single view, comprised 
within the limits of a single statute, and that so intelligibly 
to every common understanding, as to preclude all possibility 
of doubt, and thereby all future danger of cavil or dissen- 
sion. 

For this purpose it enacts, " That the common council of 
the city of Dublin, consisting of the lord mayor and twenty- 
four aldermen, sitting apart by themselves as heretofore, and 
also of the sheriffs of the said city for the time being, and 
sheriffs 9 peers, not exceeding forty-eight, and of ninety-six 
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freemen, who are to be elected into the said common council 
out of the several guilds or corporations of the said city in 
manner hereafter mentioned, be, and for ever hereafter shall 
be, deemed and taken to be the common cpuncil of the said 
city, and the representative body of the corporation thereof." 

It then prescribes the mode of electing representatives of 
the several guilds, and the time of their service, in which the 
right of the commons is exclusive and without control. 

It then regulates the election of sheriffs : The commons 
nominate eight freemen, the mayor and aldermen elect two 
from that number. 

, Then of aldermen : The mayor and aldermen nominate 
four sheriffs' peers ; the commons elect one of them. 

And here, my lords, give me leave to observe that this ex- 
elusive right of electing their own representatives, and this 
participation in the election of their magistrates, is given to 
the popular part of the corporation to be exercised, as all 
right of suffrage is exercised, by the constitution of this coun 
try, that is, according to the dictates oi; judgment or of affec- 
tion, and without any authority vested in any human tribunal, 
of catechising as to the motives that may operate on the mind 
of a free elector m the preference of one candidate, or the 
rejection of another. 

I will now state to your lordships that part of the statute 
which relates to the subject of this day. 

" And be it enacted by the authority aforesaid, that the 
name of every person who shall hereafter be elected by the 
lord mayor and aldermen of the said city, or the usual quorum 
of them, to serve in the office or place of lord mayor. of the 
said city, shall be returned by them to the commons of the 
common council of the said city for their approbation ; with- 
out which approbation such person shall not be capable of 
serving in< the office or place of lord mayor; and if it shall 
happen, that the said commons shall reject or disapprove of 
the person so returned to them, the lord mayor and aldermen 
of the said city, or the usual quorum of them shall, from time 
1 



ON THE ELECTION OF LORD MAYOR. fiS9 

lo time, elect another person to serve in the office or place of 
lord mayor of the said city, and shall from time to time return 
the name -of the person so by them elected to the commons 
of the common counci) of the said city for their approbation, 
and so from time to time until the said commons shall ap- 
prove of the person returned by the lord mayor and aldermen 
of the said city, or the usual quorum of them ; provided al- 
ways, that such election into the said office of lord mayor 
shall be of some person from among the aldermen, and that 
'the commons shall approve of some one person, so elected ' 
and returned to them for their approbation. 

" And for the preventing the mischiefs and inconveniences 
which may arise from a failure of the corporation of the said 
city in the appointment of necessary officers ; be it enacted 
by the authority aforesaid, that if either the lord mayor and 
aldermen, or the commons of the said city, shall omit or re* 
fuse to assemble at or within the usual times for the electing 
the lord mayor, aldermen and sheriffs respectively; or, being 
assembled, shall omit or refuse to do what is hereby required, 
. to be done by them respectively, for the election and appoint- 
ment of the said officers ;' then, and as often as the case shall 
happen, it shall and may be lawful for the commons in case 
such default shall be in the lord mayor and aldermen, or tat 
the aldermen, in case such default shall be in the commons, 
or for the usual quorum of them respectively, without any 
summons for that purpose, to assemble themselves at the thol- 
sel of the said city on next following day, (not being Sunday,) 
or in case the same shall happen to be on Sunday, then 
on the Monday next following, and then and there to elect 
the said officers respectively as the case shall require; 
and every such election, so made, shall and is hereby decla- 
red to be valid and effectual to all intents and purposes. 

" Provided always, and be it further enacted by the autho- 
rity aforesaid, that every election by the said several guilds, 
for the constituting of their representatives in the common 
council of the said city, and every election made or appro- 
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bation given by the commons of the said common council 
by virtue of this act shall be by ballot, and not otherwise. 
, " Provided always, that notwithstanding any thing in this 
act contained, no person or persons shall be enabled or made 
capable to serve in or execute the office or place of lord mayor 
or sheriff, recorder or town clerk of the said corporation, 
until he or they shall respectively be approved of by the lord 
lieutenant, or other chief governor or governors, and privy 
council of this kingdom, in such manner as hath heretofore 
been usual." 

Under this act, at the Easter quarter assembly, held on the 
16th day of April, 1790, the lord mayor and aldermen sent 
down the name of Mr. Alderman James to the commons, 
who rejected him; the lord mayor and aldermen elected 
seven other persons who were sent down to the commons 
and successively rejected; the lord mayor and aldermen then 
broke up their meeting without sending down the name of 
any other person, or conceiving that they had any right what- 
soever to question the commons touching their reasons for 
rejecting those who had been so rejected. 

The sheriffs and commons thinking that the lord mayor 
and aldermen had omitted to do what was required of then* 
by the statute to do, namely, to proceed by sending down 'the 
name of another person, and so from time to time, See. as* 
sembled and elected Mr. Alderman Howison, whom they 
returned for the approbation of this bo^rd. The lord mayor 
and aldermen returned. Mr. James also as duly elected; the 
claims of both parties were beard by their counse}, and this 
board did not think proper to approve of either candidate ; the 
city proceeded to a new election ; the name of Mr. James was 
again sent down, and rejected as before ; a message was then 
sent to demand of the commons the reason of their disappro- 
bation; they declined giving any answer, but that it -was their 
/legal right to do as they had done : Mr. James was accord- 
ingly returned as duly elected by the lord mayor and alder- 
men; the sheriffs and commons, as before, elected and return* 



ON THE ELECTION OF LORD MAYOR. 241 

cd Mr, Howison ; the claims of the candidates were again 
debated before this honourable board, but nothing was de- 
cided. 

A third assembly has since been held, in which the lord 
mayor and aldermen have acted as before, and returned Mr, 
James; the sheriffs and commons have elected Mr. Howison, 
who has petitioned for your approbation in virtue of that 
election. 

I trust, my lords, you will think it now time to decide the 
question— my client calls for that decision; his opponents 
cannot wish for longer procrastination; in the progress of their 
pretension hitherto they have found the fears, and odium, and 
reprobation of the public increasing upon them. 

It is full time to compose the disquietude of that public— 
the people do not always perceive the merits or the magni- 
tude of a question at a single glance; but they now complete* 
ly comprehend its merits and importance; they are now sa- 
tisfied that every thing that can be of value to men may be' 
lost or secured by the event of the present contest. 

The claim of my clients has been impeached upon an al- 
leged meaning of this act, and also upon certain facts stated 
by the learned counsel on the other side, and admitted as 
proved; of which facts, and the arguments upon them, I will 
take notice in their proper place. 

As to the invective so liberally bestowed upon my fellow 
citizens, it best becomes the unhired, voluntary advocate of 
their rights to pass them without remark.* ITeel them of 
too high respect to be protected by panegyric, or avenged by 
invective ; I shall therefore treat those sallies of the learned 
gentlemen's imaginations as I would the flights of their doves, 
they come abroad only ammo revertendi % and ought to be suf- 
fered to return unmolested to their owners. 



* Mr. Curr an here alludes to certain abusive passages contained in tha. 
ftpeech of Dr. Duigenan, who appeared before the council as advocate ftfr 
Alderman James and the board of aldermen. v . 
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The right of Mr. Jiowison is confessed by the counsel for 
Us opponents, to be warranted by the letter of the law. The 
mayor and aldermen sent down Mr. James ; he was rejected 
by the commons, who sent to request that another might be 
sont down ; the board did not send down another, but demand- 
fid a* reason for the rejection of Mr. James, which, by the 
letter of the act, they were certainly not warranted in doing. 
But it is said that by the sound construction of that law the 
commons have a right to reject only for good cause, and that 
having refused to assign such cause, they haye been guittf 
of a default which has transferred the sole right of election 
to the lord mayor and aldermen, who having accordingly 
elected Mr. James. 

Lord Chancellor. The question here is u can a mere 
right of rejection or approbation supersede a right of elec- 
tion ?" 

Mr. Curran. If I can satisfy this board that that is not 
the question, I trust 1 shall be heard with patience, as to 
what I conceive to be the question. 

1 say, my lords, that is not the question ; because, 

1st. The mode and the rights of election in this case turn 
not upon any general doctrine of the common law, but upon 
an express statute*, which statute would, never have been 
made, had it not been intended by the legislature to prescribe 
rules of direction different from those of the common law. 

2dly. The rule alluded to relates to officers in corporations, 
as in the case cited, who have a naked authority to admit, but 
can reject only for a plain defect of right in the candidate, 
and who, if a mandamus is directed to him requiring him to 
admit, must return a legal cause of his disapprobation, that 
the truth of the fact, or the validity of the cause, may be duly 
tried. \ 

But there is clearly no analogy between such an officer £pd 
the great body of the commons of this city. 
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1st That officer baa no elective, authority whatsoever—** 
is admitted that the act gives to the commons at least a coil* 
current elective control, and, if the mayor and aldermen 
* make default," an exclusive right to elect, which shall be 
" valid to all intents and purposes !" . 

2dly. That officer has a sort of judicial power, which it 
well placed W a single permanent individual* who is capable of* 
and responsible for, the exercise of a judicial power— but it 
Would be monstrous to give a judicial power, to a fluctuating 
multitude; for they cannot be presumed, capable of exercising 
it; nor could they be responsible for such exercise by any 
course of law ; for suppose a mandamus directed to them re^ 
quiring them to approve ; how is it possible to make airy 
true return to such writ I How can any man assign a cause 
.for that rejection which the law requires to be by ballot, anch 
consequently secret I Or suppose a party of the commons 
are practised upon to return a cause, and that designedly an 
invalid one, 'how shall the residue of the commons be able to 
justify themselves by alleging the true and valid cause of 

m 

their disapprobation ? 

To try it therefore by such a rule, is to try it by a rule 
clearly having no general analogy to the subject, nor evert 
a possible application, except so far only as it begs the ques- 
tion. 

My lords, it is absurd to ask how a simple power of ap- 
probation or rejection for cause, shall be controlled, unless it 
is first determined whether the commons have that simple 
power only, or whether they have, what I think they clearly 
have under the statute, a peremptory right of approving or 
rejecting without any control whatsoever. 

If they have but a simple right to reject for cause, and 
ought to have assigned such cause under the law, they have 
been guilty of a default, and the sole right to elect devolves- to 
the board of aldermen, who, of course, have duly elected. If 
they are not bound to assign such a reason? manifestly the 
aldermen have acted against tew, and by their default hav* 
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lost this power, and the commons have duly elected JVfr v 
Howison. 

Now, my lords, in examining this question, you must pro- 
ceed by the ordinary rule of construction applicable alike to 
every statute; that of expounding it by the usual acceptation 
and natural context of the words in which it is conceived. 
Do the words, then, my lords, or the natural context of this 
act, describe a limited power of rejecting only for cause to 
be assigned, or a peremptory power of rejecting without any 
such cause ? Says the act, " If it shall happen that the com- 
mons shall reject or disapprove." The law describes this 
accidental rejection in language most clearly applicable to the 
acts of men assembled, not as judges, but as electors, not to 
judge by laws which they have never learned, but to indulge 
their affections, or their caprice ; and therefore justly speaks 
of a rejection, not the result of judgment but of chance. 

" If it shall happen that they shall reject or diaafifirove ;" 
my lords, you cannot say these words are synonymous ; in 
acts every word must have its meaning if possible ; To " re- 
ject" contradistinguished to " ditaflfirove" is to reject by an 
act of the will ; to disapprove, supposes some act of the 
judgment also. 

The act then clearly gives a right of rejecting, distinct 
from disapprobation, which by no possibility can be other 
than a peremptory right without limit or control. 

But here, if a reason must be had, the law would naturally 
prescribe some mode of having it demanded. This, however* 
Unluckily cannot be done without a direct violation of the act* 
which enjoins, that the two bodies shall " sit apart, and by 
themselves, as heretofore;" but at least it might have left the 
board of aldermen the means of making a silent struggle for 
the approbation of their favourite candidate, by sending him 
down again for reconsideration. But, on vthe contrary, the 
law is express, that " if the commons shall happen to reject 
or disapprove the first," they must then proceed to send 
down the name, not of Aim, but of another^ and so on. How 
long, my lords I Until a good reason shall be assigned for 
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the rejection of the first? No, my lords, it is " until the 
commons shall approve of some one fierson so • sent down ;** 
and to this right of rejection, which the law has supposed 
might happen so often, the law has opposed the limit of a 
single proviso only, applicable enough to a peremptory right 
of rejection, but singular, indeed, if applied to rejection for 
cause ; " Provided always, that such election into the said 
office of lord mayor shall be of some person from among the 
aldermen, and that the commons shall approve of some one 
person so elected and returned to them for their approba- 
tion." A rejection without cause to be assigned, being a mere 
popular privilege, may be limited in its extent by reasons of 
expediency ; but a judicial power of rejecting for legal cause 
cannot be so controlled without the grossest absurdity. It is 
like a peremptory challenge, which is given to a prisoner by 
the indulgence of the law, . and may be therefore restricted 
within reasonable bounds. But a challenge for cause is given 
of common right, and must be allowed as often as it shall be 
found to exist, even though the criminal should remain for 
ever untried, and the crime for ever unpunished. 

Permit me now, my lords, to try this construction contend- 
ed for by another test. Let us put it into the form of a 
proviso,. and see how it accords with the proviso which you 
find actually expressed : " Provided always, that the com- 
mons shall be obliged to approve of the first person whose 
name shall be sent down to them, unless they shall assign 
good legal cause for their rejection. 9 * The proviso express- 
ed is, " Provided that they shall approve, not of the first 
person, but of some one person so elected." Can any thing 
be more obvious than the inconsistency of two such provi- 
soes? 

Give me leave, my lords, to compare this supposed pro- 
viso with the enacting part of the statute. It says, that if the 9 
first person sent down be rejected, the lord mayor and alder- 
men shall " then proceed to eleot another, and send down 
Ms name," but if this supposed proviso were to make a part 
of th# act, they would not be obliged to send down another 
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name/ 9 but would be authorised to insist upon the claim 
of the first candidate, by demanding a reason for his .rejection* 
This supposed proviso, therefore, and of course this superin- 
duced construction, is directly incompatible both with the 
body and the proviso of the statute itself. 

But see further, my lords, what you do by such a con- 
struction ; you declare that the benefit of this statute, which 
is givep expressly to the commons, is given upon a tacit 
condition, by the breach of which that benefit is utterly for- 
feited. Do you think, my lords, you shall act consistently 
with the spirit of the' constitution, or of the law of Ireland, 
if you declare and enforce a cause of forfeiture written in no 
law whatsoever, and devised only by your own interpretation t 
on do you not feel, my lords, to what a wretched state of 
servitude the subject is reduced, if criminality and forfeiture 
are to depend, not on the plain and permanent meaning of 
law, but upon the dreams and visions of capricious interpre. 
ters ? If a constructive cause of forfeiture can be warrant- 
ed, by which any part, or any individual, of a corporation shall 
be adjudged to have lost their franchise ; by the same prin- 
ciple may a constructive offence and forfeiture be devised, by 
which a whole corporation shall be stripped of its charter. 
Says the law, " If they shall omit or refuse to do what they 
are j-equired to do by this act, 9 ' they lose the benefit thereof: 
but this curious construction would declare that the com- 
mons have forfeited the benefit of the statute, by refusing to 
do that which they are not required by this or any other 
act to do. 

If then, my lords, you call this power of rejection or dis- 
approbation, a power to be regulated by technical maxima 
of the common law, and to be exerted only for legal cause to 
be assigned ; what is it but to give the law a meaning which 
the legislature never spoke ? what is it but to nullify a statute* 
made for the benefit of the people, by an arbitrary construc- 
tion, supported only by the most pitiful of all -argumentative 
fallacies, , an assumption of what cannot be proved ; or to 
describe it in terms more suited to its demerit, that mktture 
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of logical poverty, and ethical meanness, which stoops to beg 
what it has not industry to acquire, nor craftiness to steal, 
nor force tqtxtort ? 

But see, my lords, whether this infallible rale of the com* 
mon law, upon which the whole merits of this case have 
been rested,, will not, if admitted, be subversive of the au- 
thority which it would seem to support 

By one of the new rules, and by a clause in this act of 
parliament^ no person can serve as mayor without the appro* 
bation of this board. This power of approving was noto- 
riously given for the security of the government, and hath 
now for upwards of a century been exercised upon no other 
ground whatever. By a clause in this act, no person can 
serve as mayor without the approbation of the commons, and 
this right of approbation, as notoriously, was given to in- 
crease the power of the people ; and the commons have ac- 
cordingly so exercised it uniformly for thirty years ; it is 
observable that this right of approbation is given to them 
in language more emphatical than it is to your lordships: 
but, for argument sake, 1 will suppose the words the same .- 
now if by the common law, all rights of approving or re- 
jecting can be founded only upon legal cause to be assigned} 
what becomes of your lordships' decision ? You have already 
refused your approbation to the two present' petitioners} 
having both exactly the same pretensions to your approbation 
which they have at present; you have refused your appro- 
bation, and you have assigned no cause ; but let me ask a much 
more material question, what in that case becomes of your 
lordships' power,? The same words in the same act of par- 
liament cannot have two different constructions : If the com- 
mons are bound to assign a legal cause for rejection, you, rfty 
lords, must be similarly bound ; and the law will then coerct 
the commons, and coerce your lordships, in a manner di- 
rectly contrary to the intention of the act f it will then cease 
to be a law for the protection of liberty, on the. one hand, or 
the security of government, on the other; for being equally 
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confined to a rejection for legal cause, the commons may be 
obliged to approve * a candidate, not legally disqualified, 
though an enemy to their liberty, and your lordships be re- 
strained from rejecting a candidate* not legally disqualified, 
though an enemy to the state. See then, my lords, to what 
you will be reduced : you must either admit that the statute 
has confined you both equally to decide upon the mere 
question of legal capacity or incapacity only, of which they 
are clearly incapable of judging, and on which it is here 
admitted you are incompetent to decide, and has thus elevated 
them, and degraded your lordships from good citizens and 
vise statesmen into bad judges: or if, in opposition to 
this . construction, you do your duty to your sovereign, and 
refuse . to admit %o the magistracy a man whom you have a 
good reason to believe disaffected to the state, though subject 
to no legal incapacity; what do you do, my lords? You 
give two different expositions to the same words in the same 
act of parliament ; that is, an enlarged exposition in favour 
of yourselves, and a confined one against the people; that is, 
in fact, you are driven to incur the odium of repealing the 
law as against the crown, and enforcing it against the 
subject.* See, on the other hand, my lords, how, by the 
plain and hitherto adopted construction, all these mischiefs 
are avoided. You judge of the candidate with respect to his 
loyalty, the commons with regard to his integrity and in- 
dependence ; neither of you with any relation to his legal 
capacity or incapacity ; thus will every object of the law, of 
the people, and of the government, be completely obtained : 
the commons will enjoy their power in deciding upon the 
popularity of the candidate for magistracy, you will do your 

• This would really be the case, supposing the act of parliament had 
confined the right of the privy council to disapprove, and that of the com- 
mon council to reject, and the privy council claimed for itself an unqualified 
power, of disapproving, while it denied to the coramou council a similar 
power of rejecting. 
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duty in deciding upon his loyalty, and the courts of justice 
will retain their natural exclusive jurisdiction in every ques- 
tion that can touch his legal qualification ; thus will it be 
impossible for any man to have the power of the city in his 
hands, who is not free from all legal objections, and who is 
not also deserving the confidence of his sovereign as well as 
of his fellow subjects. 

Thus far, my lords, have I examined this law, with respect 
to the present question, by the general rule of construction* 
applicable generally to all statutes; that is, of seeking for 
the meaning of the legislature in the ordinary and natural 
context of the words they have thought proper to adopt; and 
this I thought I might do with still more confidence in a law, 
professedly made for the direction of men unacquainted with 
legal difficulty, unversed in . the subtilty of legal distinction, 
and acting in a situation which precludes them from the ad- 
' vantage of all legal assistance ; but I feel that what hath 
been satisfactory to my mind, hath not been so to some of 
your lordships. I feel myself, therefore, obliged to enter 
upon a more minute examination of this statute, upon prin- 
ciples and circumstances peculiar to itself. 

I am sorry, my lords, to trespass upon your patience ; but 
I am speaking upon a subject in which, if 1 do not succeed} 
the. people of this country will have lost what is of infinitely 
more value than any time, however precious, that may be 
wasted in their defence. 

This act, my lords; professes to be a remedial act, and as 
such must be construed according to the rules peculiar to 
remedial laws: that is, in three points of view; first, the 
former state of the law ; secondly, the mischief of such for- 
mer state; and, thirdly, the remedy proposed for the cure of 
that mischief. 

As to the first point ; at the time of this statute the lord 

mayor and aldermen exercised the exclusive power of elec* 

tion to the chief magistracy, without any interference of the 

commons. The immediate mischief of such a constitution $ 
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with respect to the metropolis itself, I have touched upon 4** 
fore ; the people were borne down ; the magistracy was de- 
praved, the law was relaxed, and the public tranquillity was 
at an . end. These mischiefs were more than enough to in* 
duce the citizens of Dublin to call loudly, as they did, upon 
the justice of the legislature for parliamentary redress. But 
the wisdom of that legislature formed an estimate of the mis* 
chief from considerations that probably did not enter into the 
minds of the contending parties ; namely, from the then state 
of Ireland as an individual, and as a connected country ; at 
an individual depressed in every thing essential to the sup* 
port of political or civil independence j depressed in com* 
merce, in opulence, and in knowledge ; distracted by that 
civil and religious discord, suggested by ignorance and bigot- 
ry, and inflamed by the artifice of a cruel policy, which di- 
vided in order to destroy, conscious that liberty could be ba- 
nished only by disunion, and that a generous nation could 
Hot be completely stripped of her rights, until one part of 
the people was deluded into the foolish and wicked Jdea that 
its freedom and consequence could be preserved or support* 
ed only by the slavery and depression of the other. In such 
a country it was peculiarly necessary to establish at least some 
few incorporated bodies, which might serve as great reposito- 
ries of popular strength. Our ancestors learned from Great 
Britain to understand their use and their importance. In that 
country they had been hoarded up with the wisest forecast, 
and preserved with a religious reverence, as an unfailing re- 
source against those times of storm, in which it is the will of 
Providence that all human affairs should sometimes fluctuate; 
and as such, they have been found at once a protection to the 
people, and a security to the crown. My lords, it is by the 
salutary repulsion of popular privilege that the power of the 
monarchy is supported in its sphere ; withdraw that support 
and it falls in ruin upon the people, but it falls in a ruin ne, 
jess fatal to itself, by which it is shivered to piece* 
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., Our ancestors must, therefore, have been sensible that the 
enslaved state of the corporation of the metropolis was a mis- 
chief that extended its. effects to the remotest borders of the 
island. In the confederate strength, and united councils of 
great eities, the' freedom of a country may find a safeguard, 
which extends itself e^ven to the remote inhabitant who never 
put his foot within their gates. « 

But, my lords, how mast these considerations have been 
enforced by a view of Ireland, as a connected country, de- 
prived as it was of almost all the advantages of a hereditary 
monarchy ; the father of his people residing at a distance, 
and the paternal beam reflected upon his children through 
such a variety of mediums , sometimes too languidly to warm 
Ahem, sometimes so intensely as to consume ; a succession 
ef governors differing from one another in their tempers, in. 
their talents, and in their virtues, and of course in their sy sterna 
of administration ; unprepared in general for rule by any pre** 
vious institution, and utterly unacquainted with the people 
they were to govern, and with the men through whose agen- 
cy they were to act. Sometimes, my lords, 'tis true, a rare 
individual has appeared among us, as if sent by the bounty of 
Providence in compassion to human miseries, marked by that 
dignified simplicity of manly character, which is the mingled 
result of an enlightened understanding and an elevated inte- 
grity i commanding a respect that he laboured not to inspire ; 
and attracting a confidence which it was impossible he could 
betray.* It is but eight years, my lords, since we have seen 
such a man amongst us, raising a degraded country from the 
♦condition of a province to the rank and consequence of a 
ysbfrte, worthy to be the ally of a mighty empire : forming 
the league that bound her to Great Britain, on the firm and 
honourable basis of equal liberty *and a common fate, " stand- 
ing and falling with the British nation," and thus stipulating 
'for that freedom which alone contains the principle of her 

* The Duke of Portland, under whose administration Ireland obtained a 
free constitution. 
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political life, in the covenant of her federal connection. But 
how short is the continuance of those auspicious gleams of 
public sunshine ! how soon are - they passed, and* perhaps 
for ever ! In what rapid and fatal revolution has Ireland seen 
the talents and the virtues of such men give place to a succes- 
sion of sordid parade, and empty pretension, of bloated pro* 
jnise, and lank performance, of austere hypocrisy and pecu- 
lating economy 1* Hence it is, my lords, that the administra- 
tion of Ireland so often presents to the reader of her history, 
not the view of a legitimate government, but rather of an en* 
campment in the country of a barbarous enemy, where the 
object of the invader is not government, but conquest; where 
he is of course obliged to resort to the corruption of clans,' 
or of single individuals, pointed out to his notice by public-. 
abhorrence, and recommended to his confidence, only by a 
treachery so rank and consummate, as precludes all possi- 
bility of their return to private virtue or public reliance, and 
therefore only put into authority over a wretched country, con- 
demned to the torture of all that petulant, unfeeling asperity, 
with which a narrow and malignant mind will bristle in un- 
merited elevation ; condemned to be betrayed, and disgraced, 
and exhausted by the little traitors that have been suffered to 
nestle and to grow within it, making it at once the source of 
their grandeur, and the victim of their vice*, reducing it to 
the melancholy necessity of supporting their consequence, 
and of sinking under their crimes, like the lion perishing by 
the poison of a reptile that finds shelter in the mane of the 
noble animal, while it is stinging him to death. \ 

* The Duke of Rutland and Marquis of Buckingham quickly followed his 
grace. The first was marked by a love of dissipation, and undignified ex- 
travagance. The marquis, upon his arrival in Ireland, led the country to 
expect a general retrenchment in the public, expenses. This expectation 
was terminated by the creation of fourteen new places for the purpose of 
parliamcntaiy influence, countervailed indeed by a curtailment of the fa el al- 
lowed to the old soldiers of the royal hospital by the public bounty, and by 
abortive speculations upon the praoticability of making one pair of boots, serve 
foe two troopers, 
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By suck considerations as these, my lords, might the ma- 
kers of this statute have estimated the danger to which the 
liberty of Ireland was exposed ; and of course the mischief 
of having that metropolis enslaved, by whose independence 
alone those dangers might be averted. But in this estimate 
they had much more than theory, or the observation of foreign 
events to show them, that the rights of the sovereign and of 
the subject were equally embarked in a common fate with 
that independence. When in the latter part of the reign of 
Queen Anne, an infernal conspiracy was formed, by the then 
chancellor (Sir Constantine Phipps) and the privy council, to 
defeat that happy succession which for three generations hath 
shed its auspicious influence upon these realms ; they com- 
menced their diabolical project with an attack upon the cor- 
porate rights of the citizens of Dublin, by an attempt to im- 
pose a disaffected lord mayor upon them contrary to the law. 
Fortunately, my lords, this wicked conspiracy was defeated 
by the virtue of the people; I will read to your lordships 
the resolutions of a committee of the house of commons on 
the subject. 

" 1st. Resolved, that it is the opinion of this committee, 
that soon after the arrival of Sir Constantine Phipps, late lord 
chancellor, and one of the lords justices in this kingdom, in 
the year 1710, a design was formed and carried on to subvert 
the constitution and freedom of elections of magistrates of 
corporations within the new rules, in order to procure per- 
sons to be returned for members of parliament disaffected 
to the settlement of the crown, or his majesty and his royal 
issue. 

" 2d. Resolved, that it is the opinion of this committee, 
that in pursuance of that design, indirect and illegal methods 
were taken to subvert the ancient and legal course of elect- 
ing magistrates in the city of Dublin. 

44 3d. Resolved, that it is the opinion of this committee, that 
the said Sir Constantine Phipps, and those engaged in that 
evil design, in less than nve months, in the year 1711, procu- 
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rod six aldemen duly elected lord mayors, and foilkeen sub- 
stantial citizens, duly elected sheriffs, and well known to be 
zealously affected to the protestant succession and membeifc 
Of the established church, to be disapproved, on pretence that 
Alderman Robert Constantine, as senior alderman, who had 
not been mayor, had a right to be elected lord mayor. 

" 4th. (Resolved, that it is the opinion of this committee, 
that the senior alderman who had not served as mayor, had 
not any right by charter, usage, or by-law, in force in the city 
of Dublin, as such, to be elected lord mayor. 

*' 5th. Resolved r that it is the opinion of this committee, 
that the said Sir Constantine Phipps, and his accomplices, 
being unable to support the pretended right t>f seniority, did, 
in the year 1713, set up a pretended custom or usage for the 
mayor, in being, to nominate three persons to be in election 
for lord mayor, one of whom the aldermen were obliged to 
choose lord mayor. 9 * 

Lord Chancellor. Can you think, Mr. Currari, that thesd 
resolutions ef a committee of the house of commons can 
have any relation whatsoever to the present subject ? 

Mr. Curran. 1 hope, my lords, you will think they have 
much relation indeed to the subject before you* The weak- 
ness of the city was the mischief which occasioned the act 
of parliament in question ; to give the city strength Was the? 
remedy. You must construe the law so as te^ suppress tfe* 
former, and advance the latter. What topks, then, my k>rds{ 
can bear so directly upon the potat of your inquiry, as the 
perils to bejapprehended from that weakness, and the advan- 
tages to be derived from that strength ? What "argument 
then can be so apposite, as that which h founded on undeni- 
able facts ? Or what authority so Cogent as the opinion of 
the representative wisdom of the nation pronounced upotis 
those facts, and transmitted to posterity upon record ? On 
grounds like these, for 1 can conceive no other, do I suppose 
the rights of the city were defended in the time to which T 
have alluded; for it appears by the records which I have read/ 
1 
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that the cq{y -was then heard by her counsel ; she was not de- 
fied the form of defence, though she was denied the benefit 
qf the law. In this very chamber did the chancellor and 
judges sit, with all the gravity and affected attention to argu* 
xnents in favour of that liberty and those rights which they 
had conspired to destroy. But to what end, my lords, offer ar« 
guments to such men ? A little and a peevish mind may be 
exasperated, but how shall it be corrected by refutation ? How 
fruitless would it have been to represent to that wretched 
chancellor, that he was betraying those rights which he was 
sworn to maintain; that he was involving a government in 
disgrace, and a kingdom in panic and consternation ; that he 
was violating every sacred duty, and every solemn engage* 
xnent that bound him te himself, his country, his sovereign* 
and his God i Alas, my lords, by what argument could any 
man hope to reclaim or to dissuade a mean, illiberal, and un- N 
principled minion of authority, induced by his profligacy to 
undertake, and bound by his avarice and vanity to persevere ? 
He would probably have replied to the mps$ unanswerable 
arguments, by some curt, contumelious and uhraeaning 
apophthegm, delivered with the fretful smile of irritated self- 
sufficiency and disconcerted arrogance $ or even if. he could 
be dragged by his fears to a consideration of the question, 
fey what miracle could the pigmy capacity of a stinted pedant ' 
^e enlarged to a reception of the subject ? The endeavour 
to approach it would have only removed huq to a greater 
(Jistance than he was before ; as a little hand that strives to 
grasp a mighty globe is thrown back by the reaction of ita 
own effort to comprehend. It may be given to a Hale* or a 
Hardwicke, to discover and retract a mistake ; the errors of 
such men are only specks that arise for a moment upon thff 
surface of a splendid luminary ; consumed by its heat, or ir- 
radiated by its light, they soon purge and disappear ? but the 
perversenesses of a mean and narrow intellect is like the «&*« 
crescences that grow upon a body naturally cold and dark* 
jio fire to wa»te them, and no ray to enlighten* they assimi- 
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late and coalesce with those qualities so congenial to their 
nature, and acquire an incorrigible permanency in the union 
with kindred frost and kindred opacity. Nor indeed, my 
lords, Except where the interest of millions can be affected by 
the folly or the vice of an individual, need it be much regret* 
ted that to things not worthy of being made better, it hath 
not pleased Providence to afford the -privilege of improve- 
ment. 

Lord Chancellor. Surely, Mr. Curran, a gentleman of 
your eminence in your profession, must see that the conduct 
of former privy councils has nothing to do with the question 
before us. The question lies in the narrowest compass; it is 
merely whether the commons have a right of arbitrary and 
capricious rejection, or are obliged to assign a reasonable 
Cause for their disapprobation. To that point you have . a 
right to be heard, but I hope you do not mean to lecture the 
council.* , 

Mr. Curran. I mean, my lords, to speak to the case of 
my clients, and to avail myself of every topic of defence 
which I conceive applicable to. that case. I am not speak- 
ing to a dry point of law, to a single judge, and on a mere 
forensic subject; I am addressirig a very large auditory, con- 
sisting of coordinate members, of whom the far greater 
number is not versed in law. Were I to address such an au- 
dience on the interests and rights of a great city, and address 
Jhem in the hackneyed style of a pleader, I should make a 
very idle display of profession, with very little information 
to those that I address, or benefit to those on whose behalf I 
have the honour to be heard. I am aware, my lords, that 
truth is to be sought only by slow and painful progress ; I 
know also that error is in its nature flippant and compen- 

• From the frequent interruptions experienced by Mr. Curran in this part 
of his speech, it would appear that Lord Clare perceived that the description 
of Sir Constantine Phipps was intended for himself. Those who best knew 
his lordship can judge of the justness of the representation. 
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dious, it hops with airy and fastidious levity over proofs' and 
arguments, and perches upon assertion, which it calls con- 
clusion. ' . 
' Here the lord chancellor moved to have the chamber clear- 
ed. After some time the doors were opened.* 

My lords, I was regretting the necessity which I am under 
of trespassing so much on that indulgent patience with 
which I /eel Lam so honoured. Let me not, however* my 
lords, be thought so vainly presumptuous as to suppose that 

* condescension bestowed merely on me. • I feel how much 
more you owe it to your own. dignity and justice, and to a 

' full conviction that you could not be sure of deciding' with 
justice, if you did not hear with temper. 

As to my part, my lords, I am aware that no man caq 

' convince by arguments which he cannot clearly comprehend, 
and make clearly intelligible to others; I consider it, there- 
fore, not only an honour, but an advantage, to be stopped 
when I am not understood. So much confidence have I in 
the justice of my cause, that I wish any noble lord in this as* 
sembly would go with me step by step through the argument. 
One good effect would inevitably result: 1 should either have 
the honour of convincing the noble lord, or the public would, 
by my refutation^ }>e satined that they are in the wrong. ' 
With this wish, and, if I may presume to say so, with this hope, 
I will proceed to a further examination of the subject. 

It is a rule of law, that all remedial acts shall be so con- 
strued as to suppress the mischief and advance the remedy. 
Now a good cause of rejection can mean only a legal cause: 
that is, a cause working an incapacity in the person exe- 
cuting a corporate franchise : that is, of course, such a cause 
as would justify a judgment of ouster against him by a court 
of law, if actually in possession of such franchise ; or warrant 

* During the exclusion of strangers, it was understood that Lord Clare 
.moved the council, that Mr. Ctirran should be restrained by their lordships 
.authority from proceeding further in that line of argument he was then pur* 
»uing; but his lordship being overruled, Mr. Curran proceeded- 
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his amoral, by an act of the corporation itself. There ar© 
three sorts of offences for which a corporator may be amoved i 
first, such as have no immediate relation to his office, but arc 
in themselves of so infamous a nature as to render the offend* 
er unfit to exercise any public franchise; secondly, such as 
are only against his oath, and the duty of his office as a cor- 
porator, and amount to a breach of the tacit condition annex* 
ed to his franchise or office ; the third sort of offence for 
which an officer or corporator may be displaced, is of a mixed 
nature, as being an offence not only against the duty of his 
office, but also a matter indictable at common law. 

For the first species of offences, a corporation can in na 
case amove without a previous indictment and conviction in 
a court of common law. For the other offences, it has a 
power of trjal, as well as amotion. 

To this let me add, that the office of alderman is as much 
a corporate office as. that of lord mayor, and the legal cause 
that disqualifies the one must equally disqualify the other: 
but the person chosen to be mayor must be an alderman at 
the time of his election, and the law, of course, cannot sup- 
pose a man, actually in possession of a corporate franchise^ 
to labour under any corporate or legal incapacity : does it not) 
then, my lords, follow irresistibly, that the law cannot intend 
to confine the power of rejection, which it expressly gives, 
to a legal incapacity, which, without the grossest absurdity, it 
cannot suppose to exist ? 

But let us assume, for argument sake, however in defiance 
of common sense, that the legislature did suppose h possi- 
ble that such an incapacity might exist ; what new privilege 
does a power of rejection to such cause give to the commons I 
And it is admitted by the learned counsel, " that this statute 
made a great enlargement, indeed, in their powers.* 4 Before 
the act was made, any corporator subject to a personal dis- 
qualification was removable by the ordinary course of law; 
to give the commons, therefore, only a power of preventing a 
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jnao, legally disqualified from serving a corporate office, was 
giving them nothing which they had not before. 

. What sort of construction, then, my lords, must that be 
which makes the legislature fall into the ridiculous absurdity' 
t>f giving a most superfluous remedy for a most improbable 
mischief? And yet it is not in a nursery of children, nor a 
•bedlam of madmen; but it is in an assembly the most august 
that this country knows of, that I am obliged to combat this 
perversion of sense an<J of law. In truth, my lords, 1 feel 
the degradation of gravely opposing a wild chimera, tbat 
could not find a moment's admission into any instructed or 
instituted mind ; but I feel also that they who stoop to enter- 
tain it only from the necessity of exposing and subduing it, 
cannot at least be the first object of that -degradation. 

Let me, then, my lords, try this construction contended for 
by another test. If the act must be construed so as to say 
that the commons can reject only for a legal cause to be as- 
signed, it must be so construed as to provide for all that is 
inseparably incident, and indispensably necessary to carrying 
that construction into effect ; that is, it must provide a mode, 
in which four things may be done : 

First, a mode in which such cause shall be assigned. 

Secondly, a mode in which the truth of the fact of such cause 
shall be admitted or controverted. 

Thirdly, a mode by which the truth of such fact, if con- 
troverted, shall be tried; and, 

Fourthly, a mode by which the validity of such cause, when 
ascertained in fact, shall be judged of in law. To sup- 
pose a construction, requiring a reason to be assigned, without 
providing for these inevitable events, would be not the error 
of a lawyer, but would sink beneath the imbecility of an infant. 

Then, ray lords, as to the first point; how is the cause to 
be assigned ? The law expressly precludes the parties from 
any means of conference, by enacting, that they shall " sit 
apart, and by themselves." The same law says, " that the re- 
jection or diapprobation shall be by ballot only, and not other- 
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wise." Now when . the law gives the commons a power of 
rejecting by ballot, it gives each individual a protection against 
the enmity which he would incur from the rejected candidate; 
but if you say that the rejection shall be null and void, unless 
fortified by the assignment of legal cause, see, my lords, what, 
you labour to effect Under this supposed construction, you 
call upon the voters who rejected by a secret vote, to relin- 
quish that protection of secrecy which the law expressly 
gives them : unless, my lords, the sagacity that has broach- 
ed this construction can find out some way by which the 
voter can justify why he voted against a particular candidate, 
without disclosing also that he did in fact vote against that 
candidate. 

Let me, however, suppose that inconveniency .reconcile^ 
and follow the idea. 

i 

The name of Alderman James is sent down, and the com* 
mons certify his rejection; an ambassador is then sent to de- 
mand of the commons the cause of this rejection. They 
answer, " Sir, we have- rejected by ballot, and they who vo? 
ted against him are protected by the law from discovering 
how they voted ;" to which the ambassador replies, " Very 
true, gentlemen, but you mistake their worships' question ; 
they do not desire you to say who rejected Mr. James, for in 
that they well know that they could not be warranted by law; 
they only desire to know why a majority has voted against 
Mr. Alderman James." This, my lords, I must suppose to 
be a mode of argument not unbecoming the sagacity of al- 
dermen, since I find it gives occasion to a serious question 
before so exalted an assembly as I have now the honour to 
address; I will, therefore, suppose it conclusive with the com- 
mons; a legal reason must be assigned for their rejection. 
Pray, my lords, who is to assign that legal reason ? Is it the 
minority who voted for the rejected candidate ? I should sup* 
pose not; it must be then the majority who voted for the re- 
jection. Pray, my lords, who are they ? By what means shaB 
they be discovered. 
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But I will suppose that every member ,pf the commons is. 
Willing to adopt the rejection, and to assign a cause for it* . 
One man, suppose a friend of the rejected candidate, alleges 
a cause of a rejection in which he did not in reality conctif, 
and which cause he takes care shall be invalid and absurd; 
as, for instance, the plumpness of the person of Mr. James ; 

If he did not vote for the rejection, he can have no right to 
assign a cause for it; the question then is, did he vote for 
the rejection ? I beg leave, my lords, to know how that is 
to be tried? 

But suppose, to get rid of a difficulty, otherwise instif* 
taountable* it shall be agreed in direct contradiction to com- 
mon sense and justice, that every member of the commons 
*hall be authorized to assign a legal cause of rejection, (and 
in truth if he may assign one, he may assign more than one 
\{ he is disposed to do so.) Suppose then, my lords, that one 
hundred and forty-six causes are assigned, for such may be 
the number, though no one member assigns more than a 
single cause ; if they may be all assigned, they must be all 
disposed of according to law ; but which shall be first put 
into a course of trial ? How shall the right of precedence be 
decided ? But I will suppose that also settled, and a single 
Cause is assigned ; that Cause must be a legal disability of 
Home of the kinds which I have already mentioned ; for there 

* cannot be any other. The cause then assigned, in order tb 
prevail, must be true in fact, and valid in law, and amount 
to a legal incapacity. And here, let me observe, that a legal 
catise of incapacity, as it can be founded only on the commis' 
sion of an infamous crime, or of some fact contrary to the 
duty and oath of a corporator, must, if allowed, imprint ah 
indelible stigma on the reputation of the ntan^so rejected. 
I ask, then,' is the accusation of malignity, or credulity, or 
folly, to be taken for true ? Or shall the person have an 
opportunity of defending himself against the charge ? The 
Cause for which he can be rejected is the same with (he 
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cause for which he can be disfranchised ; they are equally. 

x causes working an incapacity to hold a corporate franchise ; 
their consequences are the same to the person accused;, 
loss of franchise, and loss of reputation. The person ac- 
cused, therefore, if by the construction of a statute he is ex- 
posed to accusation, must, by the same construction, be en- 
titled to every advantage in point of defence, to which a 

. person so accused is entitled by the general law of the land. 
What, then, are those advantages to which a corporator is 
entitled, when charged with any fact as a foundation of in- 
capacity or disfranchisement ? He must have due and timely 
notice of the charge, that he may prepare for bis defence. 
Every corporator must have timely and express notice of the 
specific charge against him, that nothing may be done by 
surprise on either side. Now, my lords, you will condescend 
to observe, that the time supposed by this statute for the , 
whole business of election is a single day; is it then possible to 
give every member of the board of aldermen, for each of 
them may be a candidate, due notice of every charge of 
legal disability that may be possibly made against them ? Or 
if it be not, as it manifestly is not, will you, my lords, create 
a construction which exposes any subject of the land to trial 
without notice, and to conviction and forfeiture without that , 
opportunity of defence to which he is entitled of natural 
justice and common right? • 

But I will suppose that your lordships may adopt this 
construction, however it may supersede the right of the sub* 
ject and the law of the land ; I will suppose that the candidate 
may be accused at a moment's warning. Is bare accusation 
to hold the place of conviction ? Shall the alderman, whose 
name is sent down, and who is rejected for an alleged per* 
sonal disability, have an opportunity of defending himself 
against the charge of the commons? He cannot have the 
privilege of the meanest felon, of standing before his accu- 
sers ; for, as an alderman, he must remain with his bre- 
thren, " separate and apart by themselves." He cannot, then, 
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plead for himself in person, nor by the law can he depute an 
attorney to defend in his name, for the commons are not au- 
thorized to admit any strangers amongst them. It is there- 
fore utterly out of his power to deny the charge . against 
him, however false in fact it may happen to be. 

But I will suppose, if you please, that the charge is de- 
nied, and issue joined upon the fact 1 beg leave to ask, if 
this supposed construction provides any mode of calling the 
jury, or summoning the witnesses, on whose testimony, and 
;on whose verdict a citizen is to be tried upon a charge of 
corporate or legal culpability ? But let me, my lords, with 
the profoundest respect, press this wicked and silly nonsense 
a little further. Suppose the charge admitted in fact, but 
the validity of it denied; who, my lords, is to judge of it by 
virtue of this construction ? A point of law is to be decided 
between the lord mayor and aldermen who have chosen, and 
the commons who have rejected. What is the consequence ? 
If the lord mayor and aldermen decide, they judge in their 
own cause ; if the commons decide, they judge in their own 
cause, contrary to the maxim " Nemo judex in firoftria, 
causa." Can you then, my lords, think yourselves warranted 
in adopting a construction which supposes a legal charge to 
be made, in which the accused has not the advantage of. 
notice, or the means of defence ; or of legal trial, and on which, 
if any judgment be pronounced, it must be pronounced by 
Xh6 parties in the cause, in direct opposition to the law of the 
land. 

Btit, my lords, it seems all these defects in point of ac- 
cusation, of defence, of trial, and of judgment, as the inge- 
nious gentlemen have argued, are cured by the magical 
virtue of those beans, by whose agency the whole business 
must be conducted. 

If the law had permitted a single word to be exchanged 
between the parties, the learned counsel confess that much 
difficulty might arise in the events which I have stated ; L>ut 
they have found out that all these difficulties are prevented 
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or removed by the beans and the ballot. According; to these 
gentlemen we are to suppose one of those unshaven dema- 
gogues, whom the learned counsel have so humorously de- 
scribed, rising in the commons when the name of Alderman 
James is sent down. He begins by throwing out a torrent 

* 

of seditious invective against the servile profligacy and liquo- 
rish venality of the board of aldermen. This he does by 
beans. Having thus previously inflamed the passions of his 
fellows, and somewhat exhausted his own, his judgment 
collects the reins that floated on the neck of his imagination,-, 
and he becomes grave, compressed, sententious, and didactic. 
H,e lays down the law of personal disability, and corporate 
criminality, and corporate forfeiture, with great precision, 
with sound emphasis and good discretion, to the great de- 
light and edification of the assembly, and this he does by 
beans. He then proceeds, my lords, to state the specific 
charge against the unfortunate candidate for approbation, 
with all the artifice and malignity of accusation, scalding the 
culprit in tears of affected pity, bringing forward the bJack* 
ness of imputed guilt through the varnish of simulated com* 
mise ration ; bewailing the horror of his crime, that he may 
leave it without excuse ; ' and invoking the sympathy of his 
judges, that he may steel them against compassion— and 
this, my lords, the-uoshaved demagogue doth by beans. The 
accused doth not appear in person, for he. cannot leave his 
companions ; nor by attorney, for his attorney could not be 
admitted — but he appears and defends by beans. At first, 
humble and deprecatory, he conciliates the attention of his 
judges to his defence, by giving, them to hope that it may be 
without effect^ he does not alarm them by any indiscreet - 
assertion that the charge is false, but he slides upon them 
arguments to show it improbable ; by degrees, however, he 
gains upon the assembly, and denies and refutes, and recri- 
minates and retorts— all by beans—- until at last he challenges 
bis accuser to a trial, which is accordingly had, in the course 
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of which the depositions ate taken, the facts tried, the legal 
% doubts proposed and explained — by beans— and in the same 
manner the law is settled with an exactness and authority 
that .remains a record of jurisprudence, for the informa- 
tion of future ages ; while at the same time the u harmony" of 
the metropolis is attuned by the marvellous temperament of 
jarring discord ; and the " good will" of the citizens is se- 
cured by the indissoluble bond of mutual crimination, and 
reciprocal abhorrence. 

By this happy mode of decision, one hundred arid forty-six 
causes of rejection (for of so many do the commons consist? 
each of whom must be entitled to allege a distinct cause) 
are tried in the course of a single day, with satisfaction to all 
parties. 

With what surprise and delight must the heart of the for- 
tunate inventor have glowed when he discovered those 
wonderful instruments of wisdom and of el6quence, which, 
without being obliged to commit the precious extracts of 
science, or persuasion, to the faithless and fragile vehicles of 
words or phrases, can serve every process of composition or 
extraction of ideas, and every exigency of discourse or ar* 
gu mentation, by the resistless strength and infinite variety 
of beans, white or black, or boiled or raw; displaying all the 
magic of their powers in the mysterious exertions of dumb 
investigation, and mute discussion ; of speechless objection, 
and tongue-tied refutation ! 

Nor should it be forgotten, my lords, that this notable dis- 
covery does no little honour to the sagacity of the present 
age, by explaining a doubt that has for so many centuries 
perplexed the labour of philosophic inquiry ; and furnishing 
/the true reason why the pupils of Pythagoras were prohi- 
bited the use of beans. It cannot, I think, my lords, be 
doubted that the great author of the metempsychosis, found 
put that those mystic powers of persuasion, which vulgar 
naturalists supposed to remain lodged in minerals, or fossils, 

had really transmigrated into beans. And be could not, 
Vol. JUL 1* I 
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therefore, but see that it would have been fruitless to pre* 
elude his disciples from mere oral babbling, unless he had , 
also debarred them from the indulgence of vegetable lo» 
quacity. 

My lords, I have hitherto endeavoured to show, and I hope 
not without success, that this act of parliament gives to the 
commons a peremptory right of rejection. That the other 
construction gives no remedy whatsoever for the mischief 
which occasioned its being passed ; and cannot by any possi- 
ble course of proceeding be carried into effect. I will take 
the liberty now of giving an answer to some objections relied 
upon by the counsel for Mr. James, and I will do it with a 
conciseness, not, I trust, dispropbrtioned to their importance. 

They say that a peremptory rejection in the common* 
takes away all power whatsoever from the board of -aldermen. 
To that I answer that the fact and the principle is equally 
against them: the fact, because that. board is the only body 
from which a lord mayor can be chosen-, and has, therefore, 
the very great power that results from exclusive eligibility; 
the principle, because if the argument be that the lord mayor 
and aldermen ought to have some power in such election, by 
a parity of reason so ought the commons, who, if they can 
reject only, for a legal incapacity, will be clearly ousted of all 
authority whatsoever in such election, and be reduced to a 
•late of disfranchisement by suqh a construction. 

The gentlemen say, that your' lordships can only inquire 
into the fvrima facie title, and that the claim of Mr. James is, 
prima fajpie, the better claim* 

I admit, my lords, you are not competent to pronounce any 
judgment that can bind the right. But give me leave to 
t>bserve, first, that the question,, upon which you yourselves 
have put this inquiry, k a question applicable only to the very 
right, and by no possibility applicable to** prima facie title* 

One of your lordships has declared the question to be, 
" whether, by the common law, a mere power of approbation 
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or rejection can supersede a .power of election?" If that 
question is warranted in assuming the fact* give me leave to 
say that the answer to it goes directly to the right) and to 
nothing else. « For, if the commons are bound ty law to 
assign a cause of rejection, and have not done so, Mr; James 
has clearly the legal right of election ; and Mr. Howison has 
no right or title whatsoever. 

.But I say, further, the mode of your inquiry makes it ridi- 
culous to argue, that you have not entered into any disquisi- 
tion of the right. Why, my lords, examine witnesses on 
both sides? Why examine the books of the corporation? 
Why examine into every fact relating to the election ? 

I cannot suppose, my lords, that you inquired into facto 
upon which you thought yourselves incompetent to form any 
decision. I cannot suppose you, to admit any extrajudicial in* 
quiry, by which the members of a corporation may be drawn 
Into admissions that may expose them to the future danger 
of prosecution or disfranchisement. 

I hope, my lords, I shall not be deemed'so presumptuous 
as to take upon hie to say why you have gone into these 
examinations. It is not my province to justify your lord- 
ships* proceeding. It stands upon your own authority* I am 
only answering an argument, and I answer it by showing 
it inconsistent with that proceeding. 

Let me, my lords, pursue the idea a little further* Are 
you only inquiring into a prima facie title ? What is a 
prima facie title ? I coitceive it to be a title, not which may 
possibly be found a good one upon future examinations ; but 
which is good and valid, and must prevail, unless it be oppo* 
aed and defeated by another which may possibly be adduced, 
but which does not then appear: So in an ejectment at law, 
for instance, a plaintiff must make a title, or he is nonsuited. 
If he makes out a legal title in omnibus, the court declares it a 
prima facie title, that is, a title conclusive as to the right, un- 
less a better shall be shown; and accordingly calls on the de- 
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fendant to show such better .title if he can* The moment 
the defendant produces his title, the question of prima facie 
title is completely at an end; and the court has no, longer any 
question to decide upon, but the very merits, , and this for a 
plain reasoQ. The question whether prima facie a good 
title or not, is decided upon the single, ground that no other 
title then appears with which the title shown* can be compa- 
red* in short, my lords, " whether prima facie good is a ques- 
tion confined only to the case of a single title, and cannot be 
applied, without the grossest absurdity, to a case where you 
have both the titles actually before you. It may be the ques- 
tion in case of a single return. In case of a double return* 
as here, it cannot by any possibility be the question. 

But, my lords, let me carry this a little further. You have 
both the titles before you. You have yourselves declared 
that the question turns upon the construction of this act of 
parliament* which . enacts also, " That it shall be deemed a 
public act, in all courts and in all places."- 

i 

Now it is contended, the construction of the act is prima 
fytie in .favour of Mr. James. , * . 

May I presume to ask, what does the prima fatie construc- 
tion of a statute import I It must import, if it import any 
thing, that meaning which, for aught then appearing, is true; 
but may, possibly, because of something not then appearing! 
turn out not to be so. Now, nothing can possibly be oppo- 
sed to that prima facie construction, save the act itself. • A 
prima facie construction of a statute, therefore, can be nothing 
but the opinion that rises in , the mind of a man, upon a 
single reading of it, who does not choose to be at the trouble 
of reading it again. In truth, my lords, I should not have 
thought it necessary tq descend to this kind of argumenta- 
tion, if it had not become necessary for me to do so, by aa 
observation coming from one of your lordships,* " That the 
letter of the act would bear out the commons in their claim* 

* liord Clare. 
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but that the sound construction might be a very different 
thing."' 1 will) therefore/ add but another word upon this 
subject. If a prima facie construction be sufficient to decide, 
and if the commons have the letter of the law in their favour*, 
I would ask with the profoundest humility, whether your lord* 
ships will give the sanction of your high authority to a notion, 
that in statutes made to secure the liberties of the people, the 
express words in which the^ are written shall not be at least 
a prima facie evidence of their signification ? > 

My lords, the learned counsel have been pleased to make a 
charge against the citizens of Dublin, u for their tests and 
their cavalcadings" on a late occasion; and they have exa- 
mined witnesses in support of their accusation. It is true, 
my lords, the citizens did engage to the public and to one 
another that they would not .vote for any candidate for cor* 
porate office, or popular representation, who had any place 
in the police establishment : but I would be glad to know by 
what law it is criminal in freemen to pledge themselves to 
that conduct which they think indispensably necessary to the 
freedom of their country. The city of Dublin is bound to 
submit to whatever mode of defence shall be devised for her 
by law, while such law shall continue unrepealed ; but I 
would be glad to learn by what law they are bound not to 
abhor the police institution, if it appears to them to be an 
institution expensive, and ineffectual, inadequate to their pro* 
tection, and dangerous to their liberty; and that they do think 
it so cannot be doubted. Session after session has the floor 
of the senfite been covered with their petitions, praying to be 
relieved against it, as an oppressive, a corrupt, and therefore 
an execrable establishment. 

True it is also, my lords, they have been guilty of those 
triumphant processions, which the learned counsel have so 
heavily condemned. The virtue of the people stood forward 
to oppose an attempt to seize upon their representation, by 
the exercise of a dangerous and unconstitutional influence, 
and it succeeded in the conflict ; it routed and put to flight 
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fhat corruption, which sat, tike an incubus on the "heart of 
the metropolis, chaining; the current of its blood, and locking 
Op every healthful function and energy of life. The learned 
counsel might have seen the city pouring but her inhabitants} 
as if to share the general joy of escaping from some great ca- 
lamity, in mutual gratulation and public triumph.* But why 
does the learned counsel insist upon this subject before 
your lordships ? Does he think such meetings illegal ? He 
knows his profession too well npt to know the reverse. 
But does he think it competent to the lord lieutenant and 
council of Ireland, to take cognisance of such facts, or to 
pronounce any opinion whatever concerning the privileges 
of the people? He must know it is not. Does he then 
mean that such things may be subjects of your resentment, 
though not of your jurisdiction? It would have been worth 
while, before that point had been pressed, to consider between 
what parties it must suppose the present contest to subsist. 
Tp call upefo the government of the country to let their ven- 
geance (all upon the people for their resistance of unconsti- 
tutional influence, is surely an appeal not very consistent 
with the virtuous impartiality of this august assembly. It is 
only for those who feel defeat, to feel resentment, or to think 
of vengeance. 

' But suppose for a moment (and^ there never ought to be 
reason to suppose it) that the opposition of .the city had been 
directly to the views or the wishes of the government. Why 
are. you, therefore, called upon to seize its corporate rights 
into your hands, or to force an illegal magistrate upon it? Is 
it insinuated that it can be just to punish a want of com- 
plaisance, by an act of lawless outrage and arbitrary power ? 
Does the British constitution, my lords, know of such offen- 

* The procession* here alluded to, took place on the election of Mr. 
fcrattan and Lord If Fitzgerald, who had been returned for the city of 
y Dnhliri, in opposition to the court candidate*, one of whom was AtdertritA 
Warren* then at the head of the police ejtablithme&t, 

1 
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ccs, or dpes.it warrant this species of tyrannical reprisal? And, 
my lords, if the injustice of ^ such a measure is without de- 
fence, what argument can be offered in support of its pru- 
dence or policy ? ' It was once the calamity of England to 
have sufch^ari experiment made by the last of the Stuarts, 
and the k^t. of that unhappy race, because of such experi- 
ments* The several corporations of that eduntry were stript 
of their charters.; and what was the consequences? I need 
not Estate then*; they are notorious-; yet, my lords, there was 
a time 'when he was willing to relinquish what he had so 
weakly and < wickedly undertaken ; but there is a time when 
cdnpessio£ domes too late to restore either public quiet or 
public confidence ; and when it amounts to nothing more than 
an, acknowledgment of injustice; when the people must see 
that it is only the screen - behind which oppression changes 
her attack, from- force to fraud, from the battery to the mine. 
See then, my lords, how such a -measure comes recom- 
men^led^ its principle injustice, its motive vengeance, its 
adoption sanctioned by the authority of; a tyrant, or the ex- 
amp^e of a revolution. 

. My lor<is, the learned counsel has made another observa* 
tion* which I cannot pass without remark; it is the last with, 
which I shall trouble you. He says, the commons may ap- 
ply to *ihe law, and bring an information in quo warrant* 
against Mr. James, though you should give him your appro* 
bation ; that is, my lords, your judgment does not bind the 
right, it only decides the possession of the office. To\his I 
answer, that in this case to decide on the possession is, in 
fact, 'to decide the contest ; and 1 found that answer on the 
high authority of the noble lord, who was pleased to say that 
" when the city had spent three years in the king's bench, 
she would probably grow sick of the contest."* I was not 
surprised, my lords, to hear an expression of that regret 
which must arise in .every worthy mind, and I am sure the 
noble lord sincerely felt, at the distress of a people, re- 

„ * The lord chancellor. 
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duced to defend those rights which ought never to have been 
attacked, and to defend them in a way by which they could 
not possibly succeed. The truth is, as the noble lord has 
stated, the time of Mr. James's mayoralty would expire in a 
year, and the question of law could not be terminated in three. 
The present contest, therefore, cannot be decided by law. 
How, then, my lords, is it to be decided ? Are the people 
to submit tamely to oppression, or are they to struggle for 
their liberties ? I trust, my lords, you will think they have 
not done any thing so culpable. as can justify the driving them 
to so calamitous a necessity ; - for' fatal must that struggle be, 
in whatsoever country it shall happen, in which the liberties 
of a people can find no safety but in the efforts of vindictive 
virtue ; fatal to all parties whatever may be the event. But, 
my lords, 1 feel this to be a topic on which it is neither my 
province nor my wish to expatiate, and 1 leave it the more will- 
ingly, because 1 know I have already trespassed very, long upon 
your patience, and also, because I cannot relinquish a hope 
that the decision of your lordships this day will be such as 
shall restore the tranquillity of the public mind, the mutual 
confidence between the government and the people, and make 
it unnecessary for any man to pursue so painful a subject. 



SPEECH 

TFT MR. C URBAN IN THE CASE OF THE KINO AGAINST THE 
HONOURABLE MR. JUSTICE JOHNSON, IN THE COURT Of 
EXCHEQUER. * * 



DUBLIN, FEBRUARY 4, 1805. 
MT LORDS, 

IT has fallen to my lot, either fortunately, or unfortunate- 
ly, as the event may be, to rise as counsel for my client on 
this most important and momentous occasion. I appear be- 
fore you, my lords, in consequence of a Writ issued by his 
majesty, commanding that cause be shown to this his court 
why his subject has been deprived of his liberty, and upon 
the cause shown in obedience to this writ, it is my duty to 
address you on the most awful question, if aw fulness is to be 
judged by consequences and events, on which you have, been 
ever called upon to decide. Sorry am I that the task has 
not been confined to more adequate powers ; but, feeble as 
they are, they will at least not shrink from it, I move yau, 
therefore, that -Mr. Justice Johnson be released from illegal 
imprisonment. 

I cannot but observe the sort of scenic preparation with 
which this sad drama is sought to be brought forward* In 
part I approve it ; in part it excites my disgust and indigna- 
tion. I am glad to find that the attorney and solicitor-gene* , 
rals, the natural and officiafprosecutors for the state, do not 
appear ; and I infer from their absence that his excel ten by the 
lord lieutenant disclaims any personal concern in this execr* 

Vol. II. Mm 
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ble transaction. I think it does him much honour; it is a 
conduct that equally agrees with the dignity of his character 
and the feelings of his heart. To his private virtues, when* 
ever he is left to their influence, I willingly concur in giving 
the most unqualified tribute of respect. And I do firmly 
believe, it is with no small regret that he even suffers his 
name to be formally made use of, in avowing for a return of 
one of the judges of the land with as much indifference and 
nonchalance as if he were a beast of the plow. I observe, 
too, the dead silence into which the public is frowned by au- 
thority for the *ad occasion. No man dares to mutter, no 
newspaper dares to whisper, that such a question is afloat 
It seems an inquiry among the tombs, or rather in the shades 
beyond them. 

Ibant sola sub nocte far umbfanu 
v. 
I am glad it is so-— I am glad of this factitious dumbness; 
for if murmurs dared to become audible, my voice would be 
too feeble to drown them ; but when all is hushed— when 
nature sleeps— 

Cum quic$ tnor tali bus tgris. 

The weakest voice is heard— the shepherd's whistle shoots 
across the listening darkness, of the interminable heath) and 
gives notice 'that the wolf is upop hi; walk, and the same 
gloom and stillness that tempt the monster to come abroad, 
facilitate the communication of the warning to beware* Yes, 
through that silence the voice shall be heard; yes, through 
that silence the shepherd shall be put upon his guard; yes, 
through that silence shall the felon savage be chased into the 
toil. Yes, my lords, I feel myself cheered and impressed by 
the composed and dignified attention with which 1 see you 
are disposed to hear me on the most important question thai 
has ever been subjected to your consideration j the most im? 
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"portant to the dearest rights of the human being; the most 
deeply interesting and animating that can beat in his heart, or 
bum upon his tongue — Oh . how recreating is it to feel that 
occasions may arise in which the soul of man may reassume 
her pretensions ; in which she hears the voice of nature 
Whisper to N her, os homini sublime dedi calumgUe tucri ; in 
Which even I can look ufi with calm security to the court, 
and down with the most profound contempt upon the reptile 
I mean to tread upon II say reptile; because, when the 
proudest man in society becomes so the dupe of his child- 
ish 'malice as to wish to inflict on the object of his "ven- 
geance the poison of his sting, to do a reptile's work, he 
must shrink into a reptile's dimension ; and, so shrunk, the 
only way to assail him is to tread upon him. ' But to the sub/» 
jcct : this writ of habeas corpus has had a return* That re* 
turn states, that Lord £llenborough, chief justice of England, 
issued a warrant reciting the foundation of this dismal transac- 
tion : that one of the clerks of the crown-office had certified 
to him, that an indictment had been found at Westminster, 
charging the Hon* Robert Johnson, late of Westminster, one 
of the justices of his majesty's court of common pleas in 
Ireland, with the publication of certain slanderous libels 
against the 'government of that country ; against the person 
of his exdellency Lord Hardwicke, lord lieutenant of that 
country; against the person of Lord Redesdale, the chancel- 
lor of Ireland ; and against the person of Mr. Justice Osborne, 
one of the justices of the court of king's bench in Ireland. 
One of the clerks of the crown-office, it seems, certified all 
this to his lordship. How many of those there are, or who 
they are, or which of them so certified, we cannot presume 
to guess, because the learned and noble lord is silent as to 
those circumstances. We are only informed that one of 
them made that important communication to his lordship.' 
It puts me in mind of the information given to one of Field- 
ing's justices: "did not," says his worship's wife, "the man 
with the wallet make his Jidavy that you was a vagrant J" I 
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suppose it was some such petty bag officer who ^ave Loc4 
Ellenborough to understand that Mr. Justice Johnson was ia* 
dieted. And being thus given to understand and be inform- 
ed, he issued his warrant to a gentleman, no /doubt of great 
respectability, a Mr. Williams, his tipstaff, to take the body 
of Mr. Justice Johnson and bring him before a magistrate, 
for the purpose of giving bail to appear within the first eight < 
days of this term, so that there might be a trial within the 
sittings after; and if, by the blessing of God, he should be 
convicted, then to appear on the return of the fioetea, tb be 
dealt with according to law. 

Perhaps it may be a question for you to decide, whether 
that warrant, such as it may be, is not now absolutely s^ent; 
and, if not, how a man can contrive to be hereafter in En- 
gland on a day that is past ? And high as the opinion may ibe 
in England of Irish understanding, it will be something.be- 
yond even Irish .exactness to bind him to appear in England 
not a fortnight hence, but a fortnight ago. I wish, my lords, 
we had the art of giving time' this retrograde motion. If 
possessed of the secret, we might possibly be disposed te 
improve it from fortnights into years. 

There is something not incurious in, the juxtaposition of 
signatures. The warrant is signed by the chief justice of all 
England. In music, the. ear is reconciled to strong transi- 
tions of key by a preparatory resolution of the intervening 
discords; but here, alas i there is nothing to break the fall; 
the august title of Ellenborough is followed by the unadorned 
name of brother Bell, the sponsor of his lordship's warrant 
Let me not, however, be suffered to deem lightly of the 
compeer -of the noble and learned lord. Mr* Justice Bell 
ought to be a lawyer; I remember him myself long a crier,* 
and I know his credit with the state ; he has had a nolle firo* 
scgiri. I see not therefore why it may not fairly be said "for* 
tun&ti *mbo •'" It appears by this return, that Mr. Justice 

. * This gentleman was formerly crier to the late Baron Hamilton, when 
the Won went circuit as a judge. 
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Bell endorse* this. biU of lading to another consignee* Mr. 
Medlicot, a most respectable gentleman ; he describes him- 
self upon the warrant, and he gives a delightful specimen 
of the administration of justice, and the calendar of saints in 
office ; he describes himself a justice and a peace officer- 
that is, a magistrate, and a catchpole : so that he may re- 
ceive information as a justice ; if he can write, he may draw 
them as a clerk ; if not, he can execute the warrant as bai- 
liff ; and, if it be a capital offence, you may see the culprit, 
the justice, the clerk, the bailiff, and the hangman, together, 
in the same cart ; and, though he may not write, he may 
" ride and tie !" What a pity that their journey, should not 
be further continued together I That, as they had bees 
" lovely in their lives,' so in their deaths they might not be 
divided J" I find, my lords, I have undesignedly raised a 
laugh; never did I less feel merriment. Let me not be 
condemned — let not the laugh be mistaken. Never was Mr. 
Hume more just than when he says, that " in many things 
the extremes are nearer to one another than the means." Few 
are those events that are ' produced by vice and folly, that 
fire the heart with indignation, that do not also shake the 
sides with laughter. So when the two famous moralists of 
old beheld the sad spectacle of life, the one burst into 
laughter, the other melted into tears : they were each of 
them right, and equally right. 

« 

Si crcdas utriquc 
Re 9 sunt human* Jit bite ludibrium. 

, But these laughs are the bitter, ireful laughs of honest 
indignation— or they are the laughs of hectic melancholy and 
despair. 

It is stated to you, my lords, that these two justices, if 
justices they are to be called, went to the house of the de- 
fendant. 1 am speaking to judges, but I disdain the paltry 
insult it would be to them, were 1 to appeal to any wretched 



37$ 



SPEECH OF MR. CURRAtf 



sympathy of situation. I feel. I am above it. I know the, 
bench is above it. But I know, too, that there are ranks/ 
And degrees, and decorums to be observed ; and if I had a 
harsh communication to make to a venerable judge, and a' 
similar one to his crier, I should certainly address them in a- 
very different language indeed. A judge of the land, a man 
not young, of infirm health, has the sanctuary of his habita* 
tion broken open by these two persons, who set out with him 
for the coast, to drag him from his .country, to hurry him to 
a strange land by the V most direct way !" till the king's writ 
stopt the malefactors, and left the subject of the king a waif 
dropt in the pursuit. 

Is it for nothing, my lords, I say this? Irtt without in* 
tendon I state the facts in this way ? It is with every inten- 
tion. It is the duty of the public advocate not so to put 
forward the object of public attention, as that the skeleton* 
only shall appear, without flesh, or feature, or complexion. 
I mean every thing that ought to be meant in a court of 
justice. I mean not only that this execrable attempt shall be 
intelligible to the court as a matter of /«w, but shall be un- 
derstood by the world as an act . of state. If advocates had . 
always the honesty and the courage, upon occasions like this* 
to despise all personal considerations, and to think of no con* 
sequences but what may result to the public from the faithful 
discharge of their sacred trust, these phrenetic projects of 
power, these atrocious aggressions on the liberty and happi- 
ness of men, would not be so often attempted ; for though a 
certain class of delinquents may be screened from - punish* 
ment, they cannot be protected from hatred and derision. The 
great tribunal of reputation will pass its inexorable sentence 
upon their crimes, their follies, or their incompetency ; they 
will sink themselves under the consciousness of their situation ; 
they wHl feel the operation of an acid so neutralizing the 
malignity of their natures, as to make them at least harmless, 
if it cannot make them honest. Nor is there any thing of risk 
in the conduct I recommend. If the .fire be hot, or the 
1 
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window cold, turn not your back to either ; turn your face. 
So, if you are obliged to arraign the acts of those in high 
station, approach them not with malice, nor favour, nor fear. 
ReriSember, that it is the condition of guilt to tremble, and 
of honesty to be bold ; remember that your false fear can only 
give them false courage :— that while you nobly avow the 
cause of truth, you will find her shield an impenetrable 
protection; and that no attack can be either hazardous or 
inefficient, if it be just and resolute* If Nathan had not for- 
tified himself in the boldness and directness of his charge, he* 
might have been hanged for the malice of his parable. 

It is, my lords, in this temper of mind, befitting every 
advocate who is- worthy of the name, deeply and modestly 
sensible of his duty, and proud of his privilege, equally ex- 
alted above the meanness of temporizing or of offending, most 
averse from the unnecessary infliction of pain upon any man 
or men whatsoever, that I now address you on a question,, 
the most vitally connected with the liberty and well-bekig of 
every man. within the limits of the British empire; which, 
if decided one way, he may be a freeman; which, if decided 
the other, he must be a slave. It is not the Irish nation only 
that is involved in this question. Every member of the 
three realms is equally embarked; and would to God all 
England could listen to what passes here this day ! they 
would regard us with more sympathy, and respect, when the 
proudest Briton saw that his liberty was defended in what he 
would call a provincial court, and by a provincial advocate. 
The abstract and general question for your consideration is 
this : my lord Ellenborough has signed with his own hand a 
warrant which has been endorsed by Mr. Bell, an Irish justice, 
x for* seizing the person of Mr. Justice Johnson in Ireland, for 
conveying his person by the most direct way, in such manner 
as these bailiffs may choose, across the sea, and afterwards to 
the city of Westminster, to lake his trial for an alleged libel 
against the persons entrusted with the government of Ireland, 
and to take that trial in a country where the supposed oHeo"'*** 
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did not live at the time of the supposed offence, nor since a 
period of at least eighteen months previous thereto, has ever 
resided ; where the subject of his accusation is perfectly un* 
known; where the conduct of his prosecutors, 1 which has 
beeri the subject of the supposed libel, is equally unknown; 
where he has not the power of compelling the attendance of 
a single witness for his defence. Under that warrant he 
lias been dragged from his family ; under that warrant he was 
on his way to the water's edge ; his transportation has been 
interrupted by the writ before you, and upon the return of 
that writ arises the question upo£ which you are to decide 
the legality or illegality of so transporting him for the 
purpose of trial. I am well aware, my lords, of the limits of 
the present discussion ; if the law was clear in favour of the 
prosecutors, a most momentous question might arise-— how 
far they may be delinquents in daring to avail themselves of 
such a law for such a purpose ? but I am aware that such is 
pot the present question; I am aware that this is no court of 
impeachment ; and therefore that your inquiry is not whether 
such a power hath been criminally used, but whether it doth 
in fact exist. The arrest of the defendant has been justified 
by the advocates of the crown under the forty-fourth of his. 
.present majesty. I have had the curiosity to inquire into 
the history of that act, and I find that in the month of May % 
1804, the brother-in-law of one of the present prosecutors ob- 
tained leave to bring in a bill to " render more easy the ap* 
prehending and bringing to trial offenders escaping from one 
part of the united kingdom to another, and also from one 
county to another;" that bill was brought in ; it travelled on 
in the caravan of legislation unheeded and unnoticed, retard, 
ed by no difficulties of discussion or debate, and in due ful- 
ness of season it passed into a law, which was to commence 
from and after the' 1st of August, 1804. This act, like a 
young Hercules, began its exploits in the cradle. In Novem- 
ber following the present act was issued, under its supposed 
authority. Let me not be understood to say that the act hay 
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been slided through an unsuspecting legislature, under any 
particular influence, or for any particular purpose : that any 
such man could be found, or any such influence exist, or any 
such lethargy prevail, would not perhaps be decent to sup* 
pose ; still less do I question the legislative authority of parlia- 
ment. We all know that a parliament may attaint itself ; and 
that its omnipotence may equally extend in the same way to 
the whole body of the people. We also know the most un- 
just and cruel acts of attainder have been obtained* by corrupt 
men in bad times ; and if I could bring myself to say, which I 
do not, that this act was contrived for the mere purpose of 
destroying an obnoxious individual, I -should not hesitate to 
call , it the most odious species of attainder that could be 

• found upon the records of legislative degradation; because, 
for the simple purpose of extinguishing an individual, it 
would sweep the liberty of every being in the state into the 
vortex of general and undistinguishing destruction. But 
these are points of view upon which the minds of the people 
of Ireland and England may dwell with terror, or indigna- 

. tion, or apathy, according as they may be fitted for liberty 
or for chains; but they are not points for the court: and so I 
pass them by. The present arrest and detention are de- 
fended under the forty-fourth of the king : are they warranted 
by that act ? That is the only question for you to decide ; 
and you will arrive at that decision in the usual course, by 
inquiring, first, how the law stood before upon the subject . 
next, what the imperfection or grievance of that law was ; 
and, thirdly, what the remedy intended to be applied by the 
act in question ? 

First, then, how stood the law before ? Upon this part it 
would be a parade of useless learning to go farther back than 
the statute of Charles, the habeas corjius act, which is so 
. justly called the secondma^na charta of British liberty : what was 
the occasion of that law ? the arbitrary transportation of the 
subject beyond the realm ; that base and malignant war which 
the odious and despicable minions of power are for ever ready 

Vol.IT. Nn 
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1 to wage against all those who are honest and bold enough 
to despise, to expose, and to resist them. Such is the osci- 
tancy of man, that he lies torpid for ages under these ag- 
gressions, until at last some signal abuse, the violation of 
Lucretia, the death of Virginia, the oppression of William Tell* 
shake him from his slumber. For years had those drunken 
gambols of power been played in England; for years had the 
waters of bitterness been rising to the brim ; at last a single 
drop caused* them to overflow ; the oppression of a single in- 
dividual called the people of England from their sleep— -and 
what does that great statute do? It defines and asserts the 
right, it points out the abuse, and it endeavours to secure the 
right, and to guard against the abuse, by giving redress to the 
sufferer, and by punishing the offender; for years had it been 
the practice to transport obnoxious persons out of the realm 
into distant parts, under the pretext of punishment, or of safe 
custody. Well might they have been said to be sent u to 
that undiscovered country from whose bourne no travel* 
ler returns ;" for of these wretched travellers how few ever 
did return? But of that flagrant abuse this statute has laid 
the axe to the root; it prohibits the abuse; it declares 
such detention or removal illegal; it gives an action against 
all persons concerned in the offence, by contriving, wri- 
ting, signing, countersigning such warrant, or advising 
or assisting therein. That you may form a just estimate of 
the rights which were to be secured, examine the means by 
which their infringement was in future to be prevented and 
punished. The injured party has a civil action against the 
offenders; but the legislature recollected that the sneaking, 
unprincipled humility of a servile packed jury, might do 
homage to ministerial power by compensating the individual 
with nominal damages. The statute does that of which 
I remember no other instance. It leaves the jury at liberty to 
give damages to any extent, above five hundred pounds, but 
expressly forbids them to find a verdict of damages below it. 
Was this sufficient? >ie. The offenders incur a praemunire. 
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They arc put out of the king's protection ; they forfeit their 
lands and goods ; they a/e disabled from bearing any office of 
trust or profit. Did the statute stop there f The legislature 
saw, in their prospective wisdom, that the profligate favourite 
who had committed treason against the king- by the oppres- 
sion of his subjects, might acquire such a dominion over the 
mind of his master, as by the exertion of prerogative to in- 
terrupt the course of justice, and prevent the punishment of 
his crime. The king cannot pardon. Are bulwarks like 
these ever constructed to repel the incursions of a contempti- 
ble enemy ? Was it a trivial and ordinary occasion which 
raised this storm of indignation in the parliament of that day? 
Is the ocean ever lashed by the tempest to waft a feather or to 
drown a fly ? Thus, haughtily and jealously, does this statute 
restrain the abuses that may be committed against the liberty 
of the subject by the judge, the jury' or the minister. One 
exception, and one exception only, does it contain : It ex- 
cepts from its protection, by the sixteenth section, persons 
who may have committed any " capital offence" in Scotland 
•r Ireland. If the principle of that exception were now open 
to discussion, sure I am that much might be said against 
its policy. On the one side, you would have to consider the 
mischief of letting this statute protect a capital offender from 
punishment, by prohibiting his transmission to that jurisdic- 
tion where his crime was committed, and where alone he 
eould be tried. On the other, you would have to weigh the 
danger to be feared from the abuse of such a power, which, 
as the habeas corftus act stood, could not be resorted to in any 
ordinary way; but was confined to the sole and exclusive 
exercise of the advisers of the prerogative. You would have 
to consider whether it was more likely that it would be used 
against the guilty or the obnoxious; whether it was more likely 
to be used as an instrument of justice against the bad, or a 
pretext of oppression against the good ; and, finally, whether 
you might not apply to the subject the humane maxim 
•f our law— that better it is, that one hundred guilty men 
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should escape, than that one innocent, and, let me add, me* 
ritorious man, should sufTen, But our ancestors have consi- 
dered the question ; they have decided ; and, until we are 
better satisfied than I fear we can be that we have not de- 
generated from their virtue, it can scarcely become us to pass 
any light or hasty condemnation upon their wisdom.' In this 
great statute, then, my lords, you have the line of demarca- 
tion between the prerogative and the people, as well as between 
the criminal law and the subject, defined with all the exact- 
ness, and guarded by every precaution that human prudence 
could devise. Wretched must that legislature be, whose 
acts you cannot trace to the first unchangeable principles of 
rational prerogative, of civil liberty, of equal justice ! In this 
act you trace them all distinctly. By this act you have . a 
solemn legislative declaration, " that it is incompatible with 
liberty to send any subject out of the realm, under pretence 
of any crime supposed or alleged to be committed in a 
foreign jurisdiction, except that crime be capital." Such 
were the bulwarks which our ancestors drew about the sa- 
cred temple of liberty— such the ramparts by which they 
sought to bar out the ever-toiling ocean of arbitrary power; 
and thought (generous credulity !) that they had barred it 
out from their posterity for ever; little did they foresee the 
future race of vermin that would work their way through 
those mounds, and let back the inundation; little did they fore- 
see that their labours were so like those frail and transient 
works that threatened for a while the haughty crimes and 
battlements of Troy, but so soon vanished before the force of 
the trident and the impulse of the waters; or that they were 
still more like the forms which the infant's finger traces 
Upon the beach; the next breeze, the next .tide, erases them, 
and confounds them with the barren undistinguished strand. 
The ill-omened bird that lights upon it sees nothing to 
mark, to allure, or to deter, but finds all one obliterated} un- 
varied waste, 

Et sola accum sicca sftatiatnr arena. 
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Still do I hope that this sacred bequest of our ancestors will 
have amore prosperous fortune, and be preserved by a more 
religious and successful care, a polar star to the wisdom of 
the legislator, and the integrity of the judge. 

As such will I suppose its principle not yet brought into 
disgrace;. and. as such with your permission will I still pre- 
sume to argue upon that principle. 

So stood tie law till the two acts of the 23d and<24th of 
Geo. II. whioh relate wholly to cases between county and 
county in England. Next followed the act of the 13th of his 
present majesty, which was merely a regulation between En- 
gland and Scotland. And next came the act of the 44th of 
the present reign, upon which you are now called' on to de- 
cide, which, as between county and county, is an incorpora. 
tion of the two acts of Geo. II. and, as between' England* Scot* 
land and Ireland, is nearly a transcript of the 1 3th of the 
king,^ 

Under the 3d and 4th sections of this last act, the learned 
coonsel for the learned prosecutors (for really I think it only 
candid to acquit the lord lieutenant of the folly or the shame 
of this business, and to suppose that he fs as innocent of the 
project from his temper, as he must from his education be 
ignorant of the subject) endeavour to justify this proceeding. 
The construction of this act they broadly and expressly con- 
tend to be this : first, they assert that it extends not only to 
the higher crimes, but to all offences whatsoever : secondly, 
that it extends not only to persons who may have committed 
offences within any given jurisdictions, and afterwards escaped 
or gone out of such jurisdictions, but to all persons whether 
so escaping, or going out, or not : thirdly, that it extends to 
constructive offences, that is, to offences committed against 
the laws of certain jurisdictions, committed in places not within 
them, by persons that never put their feet within them, irnt 
by construction of law. committing them within such jurisdic- 
tions, and of course triable therein : fourthly, that it extends 
peculiarly to the case of libels against the persons entrusted 
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With the powers of government or with offices in the ante ; and, 
fi&hJyt that it extends not only to offences committed after 
the commencement of the act* but also to offences at any period, 
however remotely* previous to the existence of the statute ; that 
JA t that it is to have an ex fu>$t facte operation. - The learned 
prosecutors have, been forced into the necessity of supporting 
these last monstrous positions, because, upon the return to the 
writ, and upon the affidavits, it appears, and has been express- 
ly admitted in the argument, first* that the supposed iibel 
upon these noble and learned prosecutors, relates to the un- 
happy circumstances that took place in Ireland on the twenty* 
third of June, 1803, and of course must have been published 
subsequent thereto: and, secondly, that Mr. Justice Johnson, 
from the beginning of 1303 to, the present hour, was never 
for a moment in England, but was constantly resident in Ire* 
Jand; so that 4*is guilt, whatever it be, must arise from some 
act, of necessity, committed in Ireland, and by no physical 
possibility committed, or capable of being committed,, in En- 
gland; fhese are the positions upon which a learned chancel- 
lorand a learned judge come forward to support their cause, 
and to stake their character, each, in the face of his country, 
.and both in the face of the British empire % these are the po- 
sitions, which, thank -God, it belongs to my nature to abhor, 
and to my education to despise, and Which it is this day my 
jnost prompt and melancholy duty to refute and to resist— 
jnost prompt in obeying; most grieved at the occasion that 
calls for such obedience. 

We must now examine this act of the forty-fourth of the 
•king» and in doing so, I trust you will seek some nobler as- 
sistance than can be found in the principles or the practice 
of day-rules or side-bar motions ; something more worthy a 
liberal and learned court, acting under a religious , sense of 
their duty to their king, their country, and their God, than 
the feeble and pedantic aid of a stunted verbal interpretation 
Straining upon its tiptoe to peep over the syllable that stands 
between it and meaning. If your object was merely to see if 
its words could be tortured into a submission to a vindictive 
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interpretation* you would have only to endorse the corttftruc- 
* tion that these learned prosecutors have put upon it, and that 
with as much grave deliberation as Mr. Justice' Bell has 
vouchsafed to endorse the warrant which my Lord EHcnbo- 
rough has thought fit to issue under its authority You would 
then have only to look at it, ut kguleiu* qtadam cautus atqu? 
dcutue, practntor* 

Load Avonmore. No, Mr. Gurran, you forget; it is not 
pracentor^ it is legtdeiua quidam cautua at que acutu*, fir*co> 
dctionum cantor formarum aucefia aytiadaTttnu 

Ma. Curran. I thank you, my lord, for the assistance; 
and 1 arm the more grateful, because when I consider the 
laudable and successful efforts that have been made of late, to 
make science domestic and familiar, and to emancipate her 
from the trammels of scholarship, as well as the just suspicion 
Under which the harbourers and abettors of those outlawed: 
classics have fallen, I see at wlrat a risk yow have ventured to. 
heft) me out. And yet see, my lord, if you are prudent m 
trusting yourself to the honour of an accomplice. Think, 
should I be prosecuted for this misprision of learning, if I 
could resist the temptation of escaping by turning evidence 
against so notorious a delinquent as you, my good lord, and 
s6 confessedly more criminal than myself* or perhaps than 
any other man in the empire.* 

To examine this act, then, my lords, we must revert to 
the three English statutes of which it is a transcript. The 
first of these is the twenty-third of George 1L cap, £6. 
sect* 11. 

So much of the title as relates to our present inquiry it 
" for the apprehending of persons in any county or place upon 
warrants granted by justices of the peace in any other cotfntjr 
or place." 

See now sect. 11. that contains the preamble and enaction 
as to this subject : 

* Lord Awmttftre ttfcy be jtfttly ranked among the flnrt elastic*! scaota* 
?rt cither Ireland or England. They who know him know this. 
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" And whereas it frequently happens that persons, against 
-whom warrants are granted by justices of the peace for the 
several counties within this kingdom, escape into other coun- 
ties or places' out of the jurisdiction of the justices of the 
peace granting such warrants, and thereby avoid being pu- 
nished for the offences wherewith they are! charged : M " For 
remedy whereof, be it enacted by the authority aforesaid, that 
from and after the twenty-fourth day of June, one thousand, 
seven hundred and fifty, in case any person, against whom a 
legal warrant shall be issued, by any justice or justices of the 
peace for any county, riding, division, city, liberty, town or 
place within this kingdom, shall escape or go into any other 
county, riding, division, city, liberty, town or place out of the 
jurisdiction of the justice or justices granting such warrant 
as aforesaid; it shall and may be lawful for any justice of the 
peace of the county, riding, division, city, liberty, town or 
place, to which such person shall have gone or escaped, to 
endorse such warrant, upon application made to him for that 
purpose, and to cause the person against whom the same 
shall have been issued to be apprehended and sent to the 
justice or justices who granted such warrant, or to some 
other justice or justices of the county, riding, division, city, 
liberty, town or place from whence such person shall have 
gone or escaped, to the end that he or she may be dealt with 
according to law, any law or usage to the contrary not with* 
standing." 

This act was amended by the thirty-fourth of the same 
reign, the title of which was, " An act for amending and 
making more effectual a clause in an act passed in the last 
session of parliament, for the apprehending of persons in any 
county or place upon warrants granted by justices of the 
peace of any other county or place." 

It then recites the 11th section of the twenty-third of 
George II. and proceeds, " And whereas such offender or 
offenders may reside, or be in some other county, riding, di- 
vision, city, liberty, town or place out of the jurisdiction of 
the justice or justices granting such warrant as aforesaid, 
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before the granting such warrant, and without escaping or 
going out of the county, riding, division, city, liberty, town  
or place after such warrant granted." 

I shall reserve a more particular examination of these two 
acts for that head of my argument that shall necessarily re- 
quire it. At present I shall only observe, l first, that they 
are manifestly prospective: secondly, that they operate-only 
as between county and county in England: thirdly, that they 
clearly and distinctly go to all offenders whatsoever who 
may avoid trial and punishment of their offences, by escaping 
from. the jurisdiction in which they were committed, and 
were of course triable and punishable : and, fourthly, that 
provision is made for bailing the persons so arrested in the 
place where taken, if the offences charged upon them ' 
were bailable by law. 

In the thirteenth of his present majesty, it was thought 
fit to make a law with respect to criminals escaping from 
England to Scotland, and vice versa : of that act the -present 
statute of the forty-fourth is a transcript. And upon this 
statute arises the first question made by the prosecutors, 
namely, whether, like the acts of the twenty-third and twenty* 
fourth of George II. which were merely between county 
and county, it extended indiscriminately to the lowest as. well 
as the highest offences ? or whether the thirteenth and forty- 
fourth, which go to kingdom and kingdom, are. not confined 
to some and to what particular species of offences ? The 
preamble of these two statutes, so far as they bear upon our 
present question, is contained in the 3d section of the forty- 
fourth, the act now under consideration * And there is not a 
: word in it that is not most material. It says, " Whereas 
it may frequently happen that felons and other malefactors 
in Ireland may make their escape into Great Britain; and 
also that felons and other malefactors in Great Britain may' 
.make their escape into Ireland, whereby their crimes remain 

ui punished." There being no sufficient provision by the laws 
Vol. IF. « (i 
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now in .force in Great Britain and Ireland respectively for ap- 
prehending such offenders and transmitting them into that 
part of the united kingdom in which their offences were 
committed. For remedy whereof, &c. and if any person 
against whom a warrant shall be issued by any justice of the 
peace in Ireland, for any crime or offence against the laws 
of Ireland, shall escape, go into, reside, or be in any place 
in England or Scotland, it shall be lawful for any justice of 
the peace for the place whither or where such persons shall 
escape, Sec. to endorse his name on such warrant; which 
warrant so endorsed shall be a sufficient authority to the 
person bringing it, to execute, the same, by apprehending the 
person against whom it is granted, and to convey him by 
the most direct way into Ireland, and before a justice living 
near the place where he shall land, which justice shall pro- 
ceed with regard to him as if he had been legally appre- 
hended in such county of Ireland. The 4th section make's 
the same provision for escapes from England or Scotland 
into Ireland. The statute goes on and directs that the ex- 
penses of, such removal shall be repaid to the person de- 
fraying the same, by the treasurer of the county in which 
the crime was committed, and the treasurer is to be allowed 
for it in his accounts* 

To support the construction that takes in all possible of- 
fences of all possible degrees, you have been told, and upon 
the grave authority of notable cases, that the enacting part of 
a statute, may go beyond its preamble ; that it cannot be re- 
strained by the preamble, and still less by the title ; that here 
the enacting clause was the words " any offence," and that 
" any offence" must extend to every offence, and of course 
to the offence in question. If the question had been of a 
lighter kind, you might perhaps have smiled at the parade of 
authorities produced to establish what no lawyer ever thinks 
of denying. They would have acted with more advantage 
to the justice of the country, though perhaps not to (he 
wishes of their clients, if they had reminded your lordships 
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that in the construction of statutes the preamble, and even 
the title itself, may give some assistance to the judge in de- 
veloping its meaning and its extent; if they had remind* 
ed you that remedial tews are to be construed liberally, 
and penal laws with the utmost strictness and caution. 
And when they contend that a supposed libel is within the 
letter of this law, they would have done well to have 
added, that it is a maxim that there may be cases within 
the letter of a statute which, notwithstanding, the judge is 
bound to reject from its operation, as being incompatible with 
its spirit. They would have done well in adding, that the 
jadge is bound so to construe all laws as not to infringe upon 
any of the known rules of religion or morality— any of the 
known rules of distributive justice— any of the established 
principles of the liberties and rights of the subject — and that 
it is no more than a decent and becoming deference to the 
legislator to assume as certain, that whatever words he may 
have used, he could not possibly have meant any thing that 
upon the face of it was palpably absurd, immoral, or unjust. 
These are the principles on which I am persuaded this court 
will always act, because I know them to be the principles on 
which every court of justice ought to act. And I abstain 
studiously from appealing to any judicial decisions in sup* 
port of them, because to fortify them by precedent or au+ 
thority would be to suppose them liable to be called in ques- 
tion. There is another rule which I can easily excuse 
learned gentlemen from adverting to, and that is, that when 
many statutes are made in pari materia^ any one of them is to 
be construed not independently of the others, but with a re- 
ference to the entire code of which it is only a component 
part. 

On these grounds, then, I say, the forty-fourth was not, 
and could not be intended, to go to all offences whatsoever. 

First, because the acts of the twenty-third and twenty-fourth 
of George II.. had already described " all persons" by words 
of the most general and comprehensive kind. If the framers 
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of the thirteenth and forty-fourth meant to carry these acts, 
to the same length, they had the words of the former acta 
before their eyes, and yet they have used very different words:, 
a clear proof, in my mind, that they meant to convey a very 
different meaning. In these latter acts they use very singu* 
lar words — " felons and other malefactors ;" that these 
words are somewhat loose' and indefinite I make no difficulty 
of admitting; but will any man that understands English 
deny that they describe offences of a higher and more enor- 
mous degree? You are told that felon does not necessarily., 
mean, a capital offender, because there are felonies not capital, 
the name being derived from the forfeiture not of life, but of 
property. You are also told, that "malefactor'* means ge- 
nerally an ill-doer, and in that sense, that every offender is a 
malefactor i but the thirteenth and forty-fourth states this 
class to be felons and malefactors, for whose transmission 
from kingdom to kingdom " no sufficient provision was made 
by the laws now in force." Now I think it is not unfair rea- 
soning to say, that this act extends to a class of offenders 
whose transmission was admitted to be not incompatible with 
the just liberty of the subject of England; but for whose 
transmission the legislature could not say there was no prop* 
vision; but for whose transmission it was clear that there was 
not a sufficient provision, though there was some provision* 
If you can find any class so circumstanced, that is, exclusively 
liable by law to be so transmitted, the meaning of the words 
" felons and other malefactors/ 9 becomes fixed) and must lie* 
cessarily refer to such class. 

Now that class is expressly described in the habeas cor/iu* 
act, because it declares the transmission of all persona to be 
illegal, except only persons charged with capital crimes ; 
for their apprehension and transmission, there was a provi- • 
sion, the mandatum regis ; that is, the discretionary exercise: ' 
of the prerogative. That power had theretofore, been used 
ia cases of treason, as in Lundy's case: so in the. case of Lord* 
Sanchar; £»r|iel, the principal in the murder of Turner* 
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eommkted in* London, by the procurement of Lord Sanchar, 
was arrested, by the order of King James 1. in Scotland, 
whither he had fled, and brought back to England, where he 
was executed for the crime, as was Lord S. the accessary 
before the fact ; but such interference of the prerogative 
might be granted or withheld at pleasure, could be applied 
fot only with great difficulty and expense, and therefore might 
well be called an insufficient provision. No provision for 
such a purpose can be sufficient, unless, instead of depend- 
ing on the caprice of men in power, it can be resorted to in 
the ordinary course of law. You have, therefore, my lords, 
to elect between two constructions; one, which makes an 
adequate provision for carrying the exception in the six- 
teenth section of the habeas corftus act into effect; and thfe 
other, a complete and radical repeal of that sacred security 
for the freedom of Englishmen. But further, the spirit and 
the letter of the habeas corpus law is, that the party arrested 
shall, without a moment's delay, be bailed, if .the offence be 
bailable ; but if misdemeanors are within this act, then ant 
English subject, arrested under an Irish warrant, cannot be 
bailed within any part of the realm of England, but must be 
carried forward in the custody of Irish bailiffs, to the sea 
shore of his country, where he is to be embarked in such 
vessel as {hey think proper; and if it should be the good 
' pleasure of his guardians to let him land alive in -any part of 
Ireland, then, and not till then, may he apply to an Irish 
justice to admit him to bail in a foreign country, where he 
is a perfect stranger, and where none but an idiot could ex- 
pect to find any man disposed to make himself responsi- 
ble for his appearance. Can you, my lords, bring your minds 
easily to believe that such a tissue of despotism and folly 
could have been the sober and deliberate intention of the. 
legislature? But further, under the acts of George II., even 
from one county to the next, the warrant by the first justice 
TOU5t he authenticated upon oath before it can be endorsed 
by the second ; but in this act, between, perhaps, the remo- 
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test regions of different kingdoms, no authentication is 
quired; and, upon the endorsement of, perhaps, a forged 
warrant, which the English justice has no means of inquiring 
into, a British subject is to be marched through England, and 
carried over sea to Ireland, there to learn in the county of 
Kerry, or Galway, or Derry, that he had been torn from his 
family, his friends, his business, to the annihilation of his 
credit, the ruin of his affairs, the destruction of his health, in 
consequence of a mistake, or a practical joke, or an inhuman 
or remorseless project of vindictive malice ; and that he is 
then at liberty to return, if he is able ; that he may have a 
good action at law against the worthy and responsible bailiff . 
that abused him, if he is foolish enough to look for him, 
en* unfortunate enough to find him. Can you, my lords, be 
brought seriously to believe that such a construction would 
not be the foulset aspersion upon the wisdom and justice of 
the legislature ? 

I said, my lords, that an Englishman may be taken upon 
the endorsement of a forged warrant. Let me not be sup- 
posed such a simpleton as to think that the danger of forgery 
makes a shade of difference in the subject. I know too well 
that calender of saints, the Irish justices ; I am too much in 
the habit of prosecuting and defending them in every term and 
every commission, not to be able to guess at what price a cus- 
tomer might have real warrants by the dozen ; and, without 
much sagacity, we might calculate the average expense of 
their endorsement at the other side of the water. But, fur- 
ther yet the act provides that the expense of such transmis- 
sion shall be paid at the end of the journey, by the place 
where the crime has been committed— but, who is to supply 
the expenses by the way ? What sort of prosecutors do you 
think the more likely to advance those expenses, an angry 
minister, or a vindictive individual ? I can easily see that 
such a construction would give a most effectual method of 
getting rid of a troublesome political opponent; or a rival in 
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trade ; or a rival in love ; or of quickening the undutiful 
lingering of an ancestor that felt not the maturity of his 
toeir ; but I cannot bring myself to believe that a sober legis- 
lature, when the common rights of humanity seem to be bea- 
ten into their last entrenchment, and to make their last stand, 
I trust in God a successful one, in the British empire, would 
choose exactly that awful crisis for destroying the most vital 
principles of common justice and liberty, or of showing to 
these nations that their treasure and their blood were to be 
wasted in the noble privilege of holding the right of freedom, 
of habitation, and of country, at the ; courtesy of every little ir- 
ritable officer of state, or of our worshipful Rivets, and Bells, 
• and Medlicots, and their trusty and well-beloved cousins and 
catchpoles. 

But, my lords* even if the prosecutor should succeed, 
which, for the hbnour and character of Ireland, I trust he 
cannot, in wringing from the bench an admission that all 
offences whatsoever are within this act, he will have only 
commenced his honourable cause, he will only have arrived 
at -the vestibule of atrocity. He has now to show that Mr. 
Johnson is within the description of a malefactor, making his 
escape into Ireland, whereby his offence may remain un- 
punished, and liable to be arrested wider a warrant endor- 
sed in that place whither or where such person .shall escape, 
go into, reside or be. For this inquiry you must refer to the 
23d and 24th Geo. II. The first of these, 23d, c. 11. recites 
the mischief, " that persons against whom warrants are 
granted, eacafie into other counties, and thereby avoid being 
punished." The enacting part then gives the remedy: "the 
justice for the place into which such person shall have gone 
or escaped, shall endorse the original warrant, and the person 
accused shall thereunder be sent to the justice who granted 
it, to be by him dealt with," &c. 

If words can be plain, these words are so— they extend to 
persons actually committing crimes within a jurisdiction, and 
actually escaping into some other after warrant granted, and 



296 SPEECH OF MR. CURRAN 

» 

thereby avoiding trial. In this act there were found two 
defects : first, it did not comprehend .persons changing their 
abode before warrant issued, and whose removing, as not being 
a direct flight from pursuit, could scarcely be called an es- 
cape ; secondly, it did not give the second justice a power to 
bail. And here you see how essential to justice it was deemed, 
that the person arrested should be bailed on the spot, and at 
■• the moment of arrest, if the charge was bailable. 

Accordingly, the 24th of Geo. II. c. 55. was made : After 
reciting the former act, and the class of offenders there- 
by described, namely, actual offenders actually escaping, it 
recites that u whereas s^h offenders may reside or be in 
some other county before the warrant granted, and without * 
escaping or going out of the county after such warrant 
granted;" it then enacts, "that the justice for such place 
where such person shall escape, go intp, reside, or be, shall 
endorse, Sec. and may bail, if bailable, or transmit," &c. 

. Now the construction of these two acts, taken together, jb 
manifestly this :— it takes in every person who being in any 
jurisdiction, and committing an offence therein, escaping after 
warrant, or without escaping after warrant, going into some, 
other jurisdiction, and who shall there reside, that is, perma- 
nently abide, or shall bje, that is not permanently, so as to be 
called a resident. 

Now here it is admitted, that Mr. Johnson was not within 
ithe realm of England since the beginning of 1802,. more than 
a ye^r before the offence existed; and therefore you are 
gravely called upon to say that he is a person who made his 
, escape from a place where lie never was, and into a place 
vhich he had never left. To let in this wise and humane 
construction, see what you are called upon to do— the statute 
makes such persons liable to arrest if they -shall have done 
certain things, to wit, if they shall escape, go into, reside, or 
Jbe ; but if the fact of simply being, i. e. existing, in another 
jurisdiction, is sufficient to make them so liable,, it follows of 
course that the two only verbs that imply doing any thing* 
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that is, esca/ie, or go into ^ must be regarded as superfluous; 
that is, that the legislature had- no idea whatsoever to be con- 
veyed by them when they used them, and therefore are alto- 
gether expunged and rejected. 

Such, my lords, are the strange and unnatural monsters 
that may be produced by the union of malignity and folly. I 
cannot but own that 1 feel an indignant, and, perhaps, ill-natured 
satisfaction, in reflecting that my own country cannot mono- 
polize the derision and detestation that such a production 
must attract. It was originally conceived by the wisdom of 
the east—it has made its escape, and come into Ireland under 
the sanction of the first criminal judge of the empire : where, 
I trust in God', we shall have only to feel shame or anger at 
the insolence of the visit ; without the melancholy aggrava- 
tion of such an execrable guest continuing to reside or to be 
among us. On the contrary, I will not dismiss the cheering 
expectation froth my heart, that your decision, my lords, will 
show the British nation, that a country having as just and as 
proud an idea of liberty as herself, is riot an unworthy ally in 
the great contest for the rights of humanity; is no unworthy 
associate in resisting the progress of barbarity and military 
despotism ; and in defending against its enemies that great 
system of British freedom, in which we have now a common 
interest, and - under the ruins of which, if it should be over- 
thrown, we must be buried in a common destruction. 
* I am not ignorant, my. lords, that this extraordinary con* 
struction has received the sanction of another court, nor of 
the surprise and dismay with which it smote upon the gene- 
ral heart of the bar. I am aware that I may have the mortifi- 
cation of being told in another country of that unhappy deci- 
sion, and I foresee in what confusion 1 shall hang down my 
head when I am told it. But 1 cherish, too, the consolatory- 
hope, that 1 shall be able to tell them that I had an old and 
learned friend, whom I would put above all the sweepings of 
their hall, who was of a different opinion; who had derived 

his ideas of civil liberty from the purest fountains of Athens 
Vol. II. Pp 
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and of Rome ; who had fed the youthful vigour of hi* stedloua 
rtiind with the theoretic knowledge of their wisest philoso- 
phers and statesmen ; and who had refined that theory mto 
the quick and exquisite sensibility of moral instinct, by-con^ 
tem plating the practice of their most, illustrious examples ; 
by dwelling on the sweet souled piety of Clifton ; on the anti- 
cipated Christianity of Socrates; on the gallant and pathetic 
patriotism of Epaminondas; on that pure austerity of Fabri- 
cius, whom to move from his integrity would have been more 
difficult than to have pushed the sun from his course. I 
would add, that it he had seemed to hesitate* it was but for a 
moment; that his hesitation was like the passing cloud that 
floats across the morning sun, and hides it from the view, and* 
does so for a moment hide it by involving the spectator 
without even approaching the face of the luminary : And this 
soothing hope* I draw from the dearest and tenderer recol- 
lections of my life, from the remembrance of those attic 
nights and those refections of the gods which we have spent 
with those admired, and respected, and beloved eompamona 
who have gone before us; over whose ashes the most pre- 
cious tears of Ireland have been shed: yes, my good lord, t 
see you do not forget them; I see their. sacred forms passing 
in sad review before your memory; I see your pained and 
sgitened fancy recalling those happy meetings* when the in- 
nocent enjoyment of social mirth expanded into the nobler 
warmth of social virtue, and the horizon of the board became 
enlarged into the horizon of man— *when the swelling' heart 
. conceived and communicated the pure and generous purpose 
-—when my slender and younger taper imbibed its borrowed 
light from the more matured and redundant fountain of yours.* 
Yes, my lord, we can remember those nights without any 
other regret than that they can never more return, for 

"~ *' We spent them not in tots, or lust, or wine: 
1 " Bat search of deep philosophy,, 
*' Wit, eloquence and poesy, 
." Arts which 1 lov'd^ for they, my friend, were.' thine."* 

* Lord A von more. He has certainly a strong likeness to the picture* Those' 
who know him perceive and acknowledge it V 
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Bui* my lords, to return to a subject from which to have 
thus far departed.) I think may not be wholly without excuse. 
The express object of the 4^th was to send persons front 
places where they are not triable by law, back' to the places 
that bad jurisdiction to try them. And in those very words 
dees Mr. Justice Blacks too e observe on the thirteenth of the 
king) that it was made to , prevent impunity by escape, by 
giving a power of " sending back" such offenders as had so 
escaped. 

This topic of argument would now naturally clai*n its place' 
in the present discussion. I mention it now, that it might 
not be supposed that I meant' to pretermit so important a 
consideration. And I only mention it, because it will con- 
nect itself with a subsequent head of this inquiry in a man- 
ner 'more forcibly applicable to- the object, when 1 think I 
may venture to say, it will appear to demonstration, that if 
'the offence charged upon the defendant is triable at all, it is 
triable in Ireland, and nowhere else ; and of course that the 
prosecutors are acting in direct violation of the statute, when 
they seek to transport him from a place where he can be tried, 
into another country that can have no possible jurisdiction 
over him. 

Let us now, my lords, examine the next position contended 
for by those learned- prosecutors. Having laboured to prove 
that the act applies not merely to capital crimes, but to all 
offences whatsoever ; having laboured to show that an act 
for preventing impunity by escape extends to cases not only 
where there was no escape, butt where escape in fact was 
physically impossible; they proceed to put forward boldly a 
doctrine which no lawyer, V do not hesitate to say it, in West- 
minster-Hall would have the folly or the temerity to advance j 
that is, that the defendant may by construction of law be 
guilty of the offence in Westminster, though he should never* 
have passed within its limits till he was sent thither to be 
tried : with what a fatal and inexorable uniformity do the 
tempers and characters of men domineer over their actions 
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and conduct ! How clearly must an Englishman, if by chance 
there be any now listening to us, discern the motives and 
principles that dictated the odious persecutions of 1794 reas- 
signing their operations; forgetting that public spirit by 
which they were frustrated; unappalled by fear, undeterred 
by shame, and returning again to the charge ; the same wild 
and impious nonsense of constructive criminality, the same 
execrable application of the ill-understood rules of a vulgar, 
clerk-like, and illiterate equity, to the sound, and plain, and 
guarded maxims of the criminal law of England ! the purest, 
the noblest, the chastest system of distributive justice that 
was ever venerated by the wise, or perverted by the foolish, 
or that the children of men in any age or climate of the 
f wqrld have ever yet beheld ; the same instruments, the same 
movements, the same artists, the same doctrines, the same 
doctors, the same servile and infuriated contempt of humani- 
ty, and persecution of freedom ! the same shadows of the va- 
rying hour that extend or contract their length, as the beam 
of a rising or a sinking sun plays upon the gnomon of self- 
interest! how demonstratively does the same appetite for 
-mice authenticate the identity of the transformed princess 
that had been once a cat I 

, But it seems as if the whole order and arrangement of the 
moral and physical world had been contrived for the instruc- 
tion of man, and to warn him that he is not immortal. In 
every age, in every country, do we see the natural rise, ad- 
vancement, and decline of virtue and of science. So it has 
been in Greece, in Rome; so it must be, I fear, the fate of En- 
gland. In science, the point of its" maturity and manhood is 
the commencement of its old age ; the race of writers, and 
thinkers, and reasoners, passes away, and gives place to a 
succession of men that can neither write, nor think, nor rea- 
son. The Hales, the Holts, and the Somers shed a transient 
light upon mankind, but are soon extinct and disappear, and 
give place to a superficial and overweening generation of la- 
borious and strenuous idlers— of silly scholiasts, of wrangling 
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mooters, of prosing garrulists, who explore their darkling as- 
cent upon the steps of science, by the balustrade of cases and 
, manuscripts, who calculate their depth by their darkness, and 
fancy they are profound because they feel they are perplexed. 
When the race of the Palladios is extinct, you may expect to 
see a clumsy hodman collected beneath the shade of his 
shoulders, affecting to fling a builder's glance upon the tem- 
ple, on the proportion of its pillars ; and to pass a critic's 
judgment on the doctrine that should be preached within 
them. 

Let it not, my lords, be considered amiss that I take this 
up rather as an English than an Irish question. It is not 
merely because we have no habeas corfiu* law in existence ; 
(the antiquarian may read of it though we do not enjoy it ;) 
it is not merely because my mind refuses itself to the delu- 
sion of imaginary freedom, and shrinks from the meanness 
of affecting an indignant haughtiness of spirit that belongs 
not to our condition, that I am disposed to argue it as an 
English question ; but it is because I am aware that we have 
now a community of interest and of destiny that we never 
"had before — because I am aware that blended as we now are, 
the liberty of man must fall where it is highest, or rise 
where it is lowest, till it finds its common level in the 
common empire— and because, also, I wish that Englishmen 
may see that we are conscious that nothing but mutual be- 
nevolence and sympathy can support the common interest 
that should bind us against the external or the intestine foe ; 
and that we are willing, whenever that common interest is 
attacked, to make an honest and animated resistance, as in a 
common cause, and with as cordial and tender an anxiety 
for their safety as for our own. 

Let me now, briefly, because no subject can be shorter or 
plainer, consider the principle of local jurisdictions, apd con- 
structive crimes. 

A man is bound to obedience, and punishable for disobe- 
dience, of laws : first, because, by living within their jurisdtc- 
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ton he avails himself of their, piptectipn ; and this is no more 
*}jan th$ reciprocaUty of protection and allegiance ion a oar- 
rover scale ; and, secondly, because by so living within their ju- 
' risdfctton he has the mean* of knowing them, ami cannot be 
excused because of &S ignorance of there. J should be glad to 

"V- 

Icnow, upoa the authority <of what manuscript, of wj*at pocket 
caae, the soundness of .these principles cm be disputed? . I 
should be glad to know upon what known principje of En- 
sglish law a Chinese, or a Laplander,, can be kidnapped into 
England, and arraigned for a crime which be committed up- 
4er the pole, to the injury of a country which he had never 
seen-— ig viotetioaof a law which he had never known, and 
io which he could not owe obedience-r-and, perhaps, for an 
act, jthi^non^rformance of which might have forfeited his 
liberty or his life, to the laws of that country which he was 
brand *P know, and was bound to obey ? • Very differently 
did our ancestors th^ok of this subject : They thought it. es- 
sential to justice, that the jurisdiction of criminal law should 
|>e local and defined*— that no man should be triable but there, 
where he was accused pf having actually committed the of- 
fence ; where the character of the prosecutor, where his own 
^character was known, as well as the characters of the wit- 
nessejs produced against him.; and where he had the authori- 
- \j of legal process to enforce the attendance of witnesses for 
his defence* They were too simple to know any thing of the 
equity of criminal law. Poor 9racton or Fleta would have 
stared if you had asked them, " What, gentlemen, do you 
mean to say that such a crime as, this shall escape from pu- 
nishment,?" Their answer would have been, no doubt, very 
simple and very foolish ; they would have said, " We know " 
there are many actions that we tbinj& bad actions, which yet 
are not punishable, because hoi triable, by law ; and that are 
$et triable, because of tfee local limits of criminal jurisdic- 
tions/' And, my lords, to show wifch what a religious scru- 
pulosity the locality of jurisdictions >vas observed, you have 
an instance in the most odious *rf all* offences, treason only 
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Excepted — I mean the crime of wilful murder, fiy the com- 
mon faw, if a man in one county procured a murder to be * 
committed, which was afterwards actually committed in an- 
other, such procurer could not be tried in either jurisdiction/ 
because the crime was not completed in either. This de* 
feet was remedied by the act of Edward VI. which made the ^ 
author of the crime amenable to justice f but in what juris- 
diction did it make him amenable ? was it there where thtf 
murder was actually perpetrated? by no means; but there 
-only where he had been guilty of the procurement, and where 
alone his accessorial offence was completed. And here you 
have the authority of parliament for this abstract position, thaj 
where a man living in one jurisdiction does 'an act, in conse- 
quence of which a crime is committed within another juris- 
diction, he is by law triable only where his own personal act 
of procurement was committed, and not there where the pro- 
cured or projected crime actually took effect. In answer to* 
these known authorities of common law, has any statute, has 
a single decision or even dictum of a -court, been adduced? 
Or, in an age when the pastry-cooks and snuff-shops have . 
been defrauded of their natural right to these compositions 
that may be useful without being read, has even a single manu- 
script been offered to show the researches of these learned 
prosecutors, or to support their cause ? No, my lords, there 
has not. 

I said, my lords, that this was a fruit from the same tree 
that produced the stupid and wicked prosecutions of l/94 ; 
let me not be supposed to say it is a mere re petition of that 
attempt, without any additional aggravation. In 1794 the de- 
sign, and odious enough it was, was^ confined to the doctrine 
of constructive guilt; but it did not^ venture upon the atro- 
cious outrage of a substituted jurisdiction: the Englishman 
wa^ tried on English ground, where he was known, where he 
could procure his witnesses, where he had lived, and where 
he was accused of the crime, whether actual or constructive; 
but the locality of the trial defeated the infernal malice of 
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those prosecutions. The speeches of half the natural day, 
where every juryman had his hour, were the knell of sleep, 
hut they were not the kneli of death. The project was ex* 
posed, and the destined victims were saved. A piece so 
damned could not safely be produced again on the same 
stage. It was .thought wise, therefore, to let some little time 
pass, and then to let its author produce it on some distant 
provincial theatre for his own benefit, and at his own expense 
and hazard. To drag an English judge from his bench, 
or an English member of parliament from the senate, and in 
the open day, in the city of London, to strap him to the roof 
of a mail-coach, or pack him up in a wagon, or hand him 
over to an Irish bailiff, with a rope tied about his leg, to be 
goaded forward like an ox, on his way (o Ireland, to be there 
tried for a constructive misdemeanor, would be an experi- 
ment, perhaps, not very safe to be attempted. These Merlins, 
therefore, thought it prudent to change the scene of their 
sorce ry ; 

modo Rom*, modo fionit Atheiria! . 

The people of England might, perhaps, enter into the feel- 
ings of such an exhibition with an officiousness of sympathy, 
not altogether for the benefit of the contrivers— 

JVec nat08 coram fiofiulo Medea trucidet—- 

and it was thought wise to try thd second production before 
spectators whose necks were pliant, and whose hearts were 
broken ; where every man who dared to refuse his worship 
"to the golden calf, would have the furnace before his eyes, 
and think that it was at once useless and dangerous to speak, 
and discreet at least, if it was not honest, to be silent. 1 can- 
not deny that it was prudent to try an experiment, that, if 
successful, must reduce an Englishman to a state of slavery 
more abject and forlorn than that of the helots of Sparta, or 
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the negroes of your plantations— for see, my lords, the ex. 
tent of the construction now broadly and directly contended 
for at your bar : The king's peace in Ireland, it seems, is 
distinct from his peace in'England, and both are distinct from 
his peace in Scotland ; and, of course, the same act may be 
a crime against each distinct peace, and severally and suc- 
cessively punishable in each country— so much more invete- 
rate is the criminality of a constructive than of an actual of- 
fence. So that the same man for the same act against laws 
that he never heard of, may be punished in Ireland, be then 
sent to England by virtue of the warrant of Mr. Justice Bell, 
endorsed by my Lord EUenborough, and, after having his 
health, his hopes, and his -property destroyed for his con* 
structive offences against his majesty's peace in Ireland, and 
his majesty's peace in England, he may find that his majesty's 
peace in the Orkneys has, after all, a vested remainder in 
his carcass; and, if it be the case of a libel, for the full time 
and term of fourteen years from the day of his conviction 
before the Scottish/ jurisdiction, to be fully completed and 
determined. Is* there* my lords, can there be, a man who 
bears me, that does not feel that such a construction of such- 
a law would put every individual in society under the des* 
potical dominion, would reduce him to be the despicable 
chattel, of those most likely to abuse their power, the pro- 
fligate of the higher, and the abandoned of the lower orders; 
to the remorseless malice of a vindictive minister, to the ser* 
Tile instrumentality of a trading justice ? Can any man who 
hears me conceive any possible case of abduction, of rape, or 
of murder, that may not be perpetrated, under the construc- 
tion now shamelessly put forward ? Let us suppose a case : 
By this construction a person in England, by , procuring a 
misdemeanor to be committed in Ireland, is constructively 
„ guilty in Ireland, and, of course,, triable in Ireland— -let us 
suppose that Mr. Justice. Bell receives, or says he receives,. 

information that the lady of an English nobleman -wrote a 
Vol. II. Qq 
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letter to an Irish chambermaid, counselling her to steal a 
row of pins from an Irish pedlar, and that the said row of pins 
was, in consequence of such advice and cotinsel,. actually 
stolen, against the Irish peace of our lord the king ; suppose 
my Lord Ellenborough, knowing the signature, and reveren- 
cing the virtue of his tried and valued colleague, endorses 
this warrant ; is it not clear as the sun that this English lady 
may, in the dead of night, be taken out of her bed, and sur- 
rendered to the mercy of two or three Irish bailiffs, if the 
captain that employed them should happen to be engaged in 
any cotemporary adventure nearer to his heart, without the 
possibility of any legal authority. interposing to save her, to 
be matronized in a. journey by land, and a voyage by sea, by 
such modest and respectable guardians, to be dealt with du~ 
ring the journey as her companions might think proper— 
and to be dealt with after by the worshipful correspondent of 
the noble and learned lord, Mr. Justice Bell, according to 
law? I can, without much difficulty, my lords, imagine, that, 
after a year or two had been spent in accounts current, iri 
drawing and redrawing for human flesh between our worthy ' 
Bells and Medlicots on this side of the water, and their 
noble or ignoble correspondents on the other, that they 
' might meet to settle their accounts, and adjust their balances. 
I can conceive that the items might not be wholly destitute 
of curiosity: Brother B. I take credit for the body of an 
English patriot. Brother E. I set off against it that of an . 
Irish judge. Brother B. I charge you in account with three t 
English bishops. Brother E. I set off Mrs* M'Lean and. 
two' of her chickens, petticoat against petticoat. Brother B» 
J have sent you the body of a most intractable disturber, a 
fellow that has had the impudence to give a threshing to 
Bonaparte himself; I have sent ypu Sir Sidney. Dearest 
brother E. But I see my learned opponents smile— I see 
their meaning. I may be told that I am putting imaginary 
and ludicrous, but not probable, and, therefore, not auppo- 
satjc, cases. But I answer, that reasoning would be worthy- 
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only of a slave, and disgraceful to a freeman. I answer, that 
the condition and essence of rational freedom is, not that the 
subject probably will not be abused, but that no man in the 
state shall be clothed with any discretionary power, under r 
the colour and pretext oF which he can dare to abuse him. 
As to probability, I answer, that in the mind of man there is 
no mdre instigating; temptation to the most remorseless op- 
pression, than the rancour and malice of irritated pride and 
wounded Vanity. To the argument of improbability I an- ' 
swer, the very fact, the very question in debate, nor to such 
answer can I see the possibility of any reply, save that, the 
prosecutors are so heartily sick of the point of view into 
which they have put themselves by their prosecution, that 
they are not likely again to make a similar experiment. But 
when I see any man fearless of power, because it possibly, or 
probably, may not be exercised upon him, I am astonished' 
at his fortitude ; I am astonished at the tranquil courage 
of any man who can quietly see that a loaded cannon is 
brought to bear upon him, and that a fool is sitting at its 
touch-hole with a lighted match in his hand. And yet, my 
lords, upon a little reflection, what is it, after what we have 
seen, that should surprise us, however it may shock us ? 
What have the last ten years of the world been employed in, 

4 

but in destroying the land-marks of rights, and duties, and 
obligations; in substituting sounds in the place of sense ; in 
substituting a vile and canting methodism in the place of so- 
cial duty and practical honour; in suffering virtue to evapo- 
rate into phrase, and morality into hypocrisy and affectation ? 
We talk of the violations of Hamburgh or of Baden ; we talk: 
of the despotical and remorseless barbarian who tramples on 
the common privileges of the human being ; who, in defiance 
of the most known and sacred rights, issues the brutal man- 
date of usurped authority; who brings his victim by force 
within the limits of a jurisdiction to which he never owed 
obedience, and there butchers him for a constructive offence. 
Does it not seem as if it was a contest whether we should be 
more scurrilous in invective, or more atrocious in imitation ? 
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Into what a condition must we be sinking, when we have 
the, front to select as the subjects of our obloquy, those xery 
crimes which we have flung behind us in the race of pro- 
fligate rivality ! 

My lords, the learned counsel for the prosecutors have 
asserted, that this act of the forty-fourth of the king extends 
to all offences, no matter how long^pr previously to it they 
may have been committed. The words are, * That from anfl 
after the first of August, 1804, if any person, &c. shall es- 
cape," 8tc. Now, certainly, nothing could be more 'conve- 
nient for the purpose of the prosecutors than to dismiss, as 
they have done, the words " escape and go into," altogether. 
If those words could have been saved from the ostracism of 
the prosecutors, they must have designated some act of the 
-offenders, upon the happening or doing of which the opera- 
tion of the statute might commence; but the temporary bar* 
of these words they waive by the equity of their own con- 
struction, and thereby make it a retrospective Jaw; and hav- 
ing so construed it a manifestly ex post facto law, they tejl 
you it is no such thing, because it creates no new offence, 
and only makes the offender amenable who was not so before. 
That law professes to take effect only from* and after the first 
of August, 1804: — Now, for eighteen months before that day 
it is clear that Mr. Johnson could not be removed by any- 
power existing, from his country and his dwelling; but the- 
moment the act took effect, it is made to operate upon an 
alleged offence, committed, if at all, confessedly eighteen 
months before. But another word as to the assertion that it- 
is • not ex post faciO) because it creates no new crime, but 
only makes the party amenable. The force of that argument 
is precisely this: — If this act inflicted deportation on the 
defendant by way of punishment after his guilt had been es- 
tablished by conviction, that would, no doubt, be tyrannical, 
because ex post facto; but here he suffers the deportation, 
while the law is bound to suppose him perfectly innocent; 
and thai only by way of. process to make him amenable net 
t>y Way of punishment: and surely he cannot be so unreason/* 
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able as not to feel the force of the distinction. How naturally, 
too, we find, similar outrages reswt to similar justifications I 
Such exactly was the defence of the forcible entry into 
Baden. Had that been a brutal violence committed in per* 
petration of the murder of the unfortunate victim, perhaps 
very scrupulous moralists might find something in it to dis- 
approve; but his imperial majesty was too delicately tender 
of the rights of individuals and of nations, to do any act so 
flagrant as that would be, if done in that point of view; but 
his imperial majesty only introduced a clause of ne omit (as 
into his warcant, whereby the worshipful Bells and Medlicotft 
that executed it, were authorized to disregard any supposed, 
fantastical privilege of nations that gave sanctuary* to traitors; 
and he did that from the purest motives; from as disinterested 
a love of justice as that of the present prosecutors, and not 
at all in the way of an ex ftost facto law, but merely as pro- 
cess to bring him in, and made him amenable to the compe- 
tent and unquestionable jurisdiction of the boh de Boulogrit. 
Such are the x wretched sophistries to which men are oblige4 
to have recourse, when their passions. have led them to da 
what no thinking man can regard without horror, what they 
themselves cannot look at without shame ; and for which 
no legitimate reasoning can suggest either justification or. 
excuse. Such are the principles of criminal' justice, on 
-which the first experiment is made in Ireland; but J venture 
to pledge myself to my fellow subjects of Great Britain, that, 
if the experiment succeeds, they shall soon have the full 
benefit of that success. I -venture to promise them, they, 
shall soon have their full measure of this salutary system for 
making men "amenable," heaped and running over into their, 
bosoms. 

There now remains, my lords, one, and only one, topic of 
this odious subject to call for observation. The offence here 
appears by the return and the affidavits, to be a libel upon the 
Irish government, published by construction in Westminster, 
Of the constructive commission of a crime in one place by an 
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agent, who, perhaps, at the moment of the act, is in another 
hemisphere, you haye already heard enough : Here, there- 
lore, we will consider it simply as an alleged libel upon the 
Irish government; and whether, as such, it is a charge corn- 
ing within the meaning of the statute, and for Which a com* 
mon justice of peace in one kingdom is empowered to grant 
a warrant for conveying the person accused for trial into the 
other. Your lordships will observe, that in the whole cata- 
logue of crirhes for which a justice of peace may grant a 
warrant, there is not one that imposes upon him the necessity 
of deciding upon any matter of law, involving the smallest 
doubt or difficulty whatsoever. In treason, the overt aet; in 
felony, whether capital or not, the act; in misdemeanors, 
tfie simple act. The dullest justice can understand what is a 
breach of the peace, and can describe it in his warrant. It is 
no more than the description of a fact which the informer 
has seen and sworn to. But no libel comes within such a 
class ; for it is decided over and over that a libel is no breach 
of the peace, and upori that ground it was that Mr. Wilkes, 
in 1763, was allowed the privilege of parliament, which pri- 
vilege does not extend to any breach of the peace. 

See then, my lords, what a task is imposed upon a justice 
of the peace, if he is to grant such a warrant upon such a 
charge ; he no doubt may easily comprehend the allegation of 
the informer as to the fact of writing the supposed libel; in 
deciding whether the facts sworn amounted to a publication 
or not, I should have great apprehension of his fallibility ; but 
if he got over those difficulties I should much fear for his 
competency to decide what given facts would amount to a 
constructive publication. But even if he did solve that ques- 
tion, a point on which, if I were a justice, I should acknow- 
ledge myself most profoundly ignorant, he would then have 
tb proceed to a labour in which I believe no (man could expect 
him to succeed : that is, how far the paper sworn to was, in 
point of legal construction, libellous or not. I trust this 
court will never be prevailed upon to sanction, by its decision* 
5 
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at construction that would give to such a set of men power so 
incompatible with every privilege of liberty, or of law* To 
say it would give an irresistible power of destroying the 
liberty of the press in Ireland would, I am aware, be but a 
silly argument where such a thing has long ceased to exist. 
But I have for that very reason a double interest now, as a 
subject of the empire, in that noble guardian of liberty in the 
sister nation. When my own lamp is broken, I have a 
double interest in the preservation of my neighbour's* But 
if every man in England who dares to observe, no matter 
how honestly and justly, uppn the conduct of Irish ministers, 
is liable to be torn from his family, and dragged hither by a§ 
Jrish bailiff for a constructive libel against the Irish govern- 
ment, and upon the authority of an Irish warrant; no man caiV 
be such a fool as not tq see the consequence. The inevitable 
consequence is this; that at this awful crisis, when the weal, 
not of this empire only, but. of the whole civilized world, de- 
pends on the steady faith and. the. consolidated efforts of 
these two countries— when Ireland is become the right arm 
of England— -when every thing that draws the common in- 
terest and affection closer, gives the hope of life— when eve- 
ry thing that has even a tendency to relax that sentiment is 
a symptom of death, even at such a crisis may the rashness 
or folly of those entrusted with its management so act as to 
' destroy its internal prosperity and repose, and lead it into the 
twofold, fatal error, of mistaking its natural enemies for its 
friends, and its natural friefids for its natural enemies ; with- 
out any man being found so romantically daring as to give 
notice of the approaching destruction. 

My lords, I suppose the learned counsel will do here 
what they have done in the other court ; they will assert that 
this libel is not triable here ; and they will argue that so 
false and heinous a production, surely ought to be triable 
somewhere. As to the first position, I say the law is direct* 
ly against them. From a very early stage of the discussion, 
the gentlemen for the prosecution thought it wise for their 
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clients to take a range into the facts .much more at larger 
than they appeared on the return to the writ, or even were 
by the affidavits that have been made; and they have done 
this to take the opportunity of aggravating the guilt of the de- 
fendant, and at the same time of panegyrising their clients; they 
have therefore not argued upon the libel generally as. a libel, 
but they thought it prudent to appear perfectly acquainted 
with the charges which it contains : they have therefore as- 
sumed that it relates to the transactions of the twenty-third 
oCJuly, 1 803, and that the guilt of the defendant was, that he 
Wrote that libel in Ireland, which was afterwards published 
%i England ; not by himself, but by some other persons. Now, 
on' these facts, nothing can be clearer than that he is triable 
licre. If it be a libel, and if he wrote it here, and it was 
published in England, most manifestly there must have been 
a precedent publication, not merely by construction of law fn 
Ireland, but a publication by actual fact ; and for this plain 
reason, if you for a. moment suppose the libel in his posses- 
sion, (and if he did in fact write it, I can scarcely conceive 
that it w,as not, unless he wrote it perhaps by construction,) 
there was no physical means of transmitting it to England 
that would not amount to a publication here ; because, if he 
put it into the post-office, or gave it to a messenger to carry 
thither, that would be complete evidence of publication 
against him : so would the mere' possession of the paper, m 
the hands of the witness who appeared and produced it, be 
perfect evidence, if not accounted for or contradicted, to 
charge him with the publication ; so that really I am surpri- 
• sed bow gentlemen could be betrayed into positions so utter* 
ly without foundation. They would have done just as useful- 
ly for their clients, if they had admitted what every man 
knows to.be the fact, that is, that they durst not bring the 
charge before an Irish jury. The facts of that period were 
too well understood. The Irish public might have looked at 
puch a prosecution with the most incredulous detestation i 
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.and if they- had x been so indiscreet as to run the risk of 
coming before an Irish jury, . instead of refuting, the, charges 
against them as a calumny , thqy would have, exposed them- 
selves to the peril of establishing the accusation, and of rai- 
sing the character. of the.. man whom they bad the heart to 
destroy, because. he had dared to censure them. .*Let not the 
learned gentlemen, I pray, .suppose me so ungracious as to 
say that this publication, which has given so much pain to 
th<;ir clients, is actually true ; I cannot personally know it to 
jbe £ so, nor do I say so, nor is this the place or the occasion to 
.say, that it is so. 1 mean only to speak positively to the ques- 
tion, before you, which is matter of law. But as the gentle- 
men themselves thought it meet to pronounce a eulogy on 
their clients, I thought it rather unseemly not to show that I 
..attended to them ; 1 have most respectfully done so ; I do not 
contradict any praise of their virtues or their wisdom, and I 
only wish to add. my very humble commendation of their 
prudence and discretion in not bringing the trial of the pre- 
sent libil before a jury of this country. 

The learned counsel have not been contented with abusing 
this libel as a production perfectly known to them ; but they 
have wandered into the regions of fancy. No doubt the other 
judges, to whom those pathetic flights of forensic sensibility 
were addressed, must have been strongly affected by them. 
The learned gentlemen have supposed a variety of possible 
cases. They have supposed cases of the foulest calumnia- 
tors aspersing the most virtuous ministers. Whether such 
supposed cases have been suggested by fancy, or by fact, it is 
not for me to decide ; but I beg leave to say that it is as al- 
lowable to us as to them to put cases of supposition— 
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Let me tb$n> my lords, put an imaginary case of a different 
Vol. H* » r 
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kind : let me suppose that a great personage, entrusted with 
the safety of the citadel, (meaning and wishing perhaps well, 
bttt misled by those lackered vermin that swarm in every 
great hall,) leaves it so loosely guarded, that nothing but the 
gracious interposition of Providence has saved it from the 
enemy. Let me suppose another great personage going out 
of his natural department, and, under the supposed authority 
of high station, disseminating such doctrines as tend to root 
up the foundation of society— to destroy all confidence be- 
tween man and man— and to impress the great body of the 
people with a delusive and desperate opinion, that their reli- 
gion could dissolve or condemn the sacred obligations that 
bind them to their country— that their rulers have no reli- 
ance upon their faith, and are resolved to shut the gates of 
mercy against them. 

Suppose a good and virtuous man saw that such doctrines 
must necessarily torture the nation into auch madness and 
despair, as to render them unfit for any system of mild or 
moderate government; that, if on one aide, bigotry or feUy 
shall inject their veins with fire, such a fever must be kindled 
as can be allayed only by keeping a stream of blood perpe- 
tually Vunning from the other, and that the horrors of martial 
law must become the direful and inevitable consequence. In 

4 

such a case, let me ask what would be his indispensable duty ? 
It would be, to avert such dreadful dangers, by exposing the 
conduct of such persons ; by holding up the folly of such 
bigoted and blind enthusiasm to' condign derision and con* 
tempt; and painfully would he feel that on such an occasion 
'he must dismiss all forms and ceremonies; and that to tie 
his duty with effect, he must do it without mercy. He 
should also foresee that a person so acting, when he return- 
ed to those to whom he was responsible, would endeavour to 
justify himself by defaming the country which he had abused 
— for calumny is the natural defence of the oppressor : he 
should, therefore, so reduce his personal credit to Its- just 
standard, that his assertions might find no more belief than 
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they deserved. Were such a person to be looked on as a 
mere private individual, charity and good nature might sug? 
gest not a little in his excuse. An inexperienced man, new 
to the world, and in the -honeymoon of preferment, would 
run no small risk of having his head turned in Ireland. The 
people of our island are by nature penetrating, sagacious, 
artful, and comic — " natio comada «/." In no country under 
heaven would an ass be more likely to be hoodwinked, by 
having his ears drawn over his eyes, and to acquire thai fan* 
tasticai alacrity that makes dulness disposable to the pur* 
poses of humorous malice, or interested imposture. In Ire- 
land, a new great man could get the freedom of a science as 
easily as of a corporation, and become a doctor, by construc- 
tion, of the whole Encyclopaedia; and great allowance might 
be made under such circumstances for indiscretions and 
mistakes, as long as they related only to himself; but the mo- 
ment they become public mischiefs, they lose all prefcenskftiB 
to excuse— the very ambition of incapacity is a crime not to ' 
be forgiven ; and however painful it may be to inflict, it must 
be reigembered that mercy to jbe delinquent would be trea- 
son to the public. 

I can the more easily understand the painfulness of the 
conflict between charity and duty, because at this moment I 
am labouring under it myself ; and I feel it the more acutely, 
because I am confident, that, the paroxysms of passion that 
have produced these public discussioosthave been] bitterly 
repented of, I think, also, that I should not act fairly if I 
did not acquit my learned opponents of all share whatsoever 
in this prosecution—they have too much good sense to have 
advised it; on the contrary, I can easily suppose Mr. Attor- 
ney^Geueral sent for to give counsel and comfort to his pa- 
tient; *tyd after hearing no very concise detail of his griefs, 
his resentments, and ^ misgivings, methinks I tear .the an- 
swer that jhe gipea, after a*pause of sympathy and reflection : 
"No, Sir, don't proceed in such a business; you will only 
expoje yourself to sc#rn in one country, apji to detestation in 



4 



316 SPEECH OF MB. CURRAN 

the other. You know you durst not try him here, where the 
whole kingdom would be his witness. If you should attempt 
to try him there, where he can have no witnesses, 1 you will 
have both countries upon your back. An English jury would 
never find him guilty. You will only confirm the charge . 
against yourself: and be the victim of impotent, abortive ma- 
lice. If you should have any ulterior project against htm, 
you will defeat that also ; for those that might otherwise con- 
cur in the design will be shocked and ashamed of the vio- 
lence ancKolly of such a tyrannical proceeding, and will make 
a merit of protecting him, and of leavings you in the lurch. 
What you say of your own feelings I *can easily conceive. 
You think you have been much exposed by those letters; 
but then remember, my dear sir, that a man may claim the 
privilege of being made ridiculous or hateful by j no puMida- 
tions but his own. Vindictive critics have their rights as 
well as bad authors. The thing is bad enough at best ; but, 
if you go on, you will make it worse— it will be considered an 
attempt to degrade the Irish bench and the Irish bar— you' 
are not aware what a nest of hornets you are disturbing. One 
inevitable consequence you don't foresee— you will certainly 
create the very thing in Ireland, that you are So- afraid of, 
a newspaper; think of that, and keep yourself quiet. And 
in the mean time, console yourself with reflecting, that no 
man is laughed at for a long time ; every day will probably 
produce some new ridicule that must supersede him." Such, 
I am satisfied, was the counsel given ; but I have no appre- 
hension for my client, because it was not taken. Even if it 
should be his fate to be surrendered to his keepers— to be 
ftorn from' his family— to have his obsequies • jterfbrmed by 
4orch-light~~ to be carried to a foreign land, -and to a strange 
tribunal where no .witness can attest his innocence, where ho 
voice that he ever heard can he raised in his defence, Whefe 
he raust»stand mute, not of his own malice, but the maliefe 
jof his enemjes— yes, even so, I see nothing for him to fear 
- — tha^aiirgracious Being ttfet shields the feeble from the oj^» 
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pressor, will fill his heart with hope, and confidence, and 
courage: his sufferings will be his armour, and his weak* 
Bess will be his strength ; he will find himself in the hands 
of a brave, a just, and a generous nation— he will find that 
the bright examples of her Russels and her Sydneys have 
not been lost to her children ; they will behold him with sym- 
pathy and respect, and his persecutors with shame and ah- 
horrence ; they will feel, too, that what is then his situation, 
may to-morrow be their own— but their first tear will be shed, 
for him, and the second only for themselves-— their hearts 
will melt in his acquittal ; they will convey him kindly and 
fondly to their shore ; and be will return in triumph to his 
country ; to the threshold of his sacred home, and to the weep- 
ing welcome of his delighted family ; he will find that the 
darkness of a dreary and a lingering night hath at length 
passed away, and that joy cometh in the morning. No, my 
lords, I have no fear for the ultimate safety of* my client, 
'Even in these very acts of brutal violence that have been com- 
mitted against him, do I hail the flattering hope of final ad- 
vantage to him— and not only of final advantage to him, but 
of better days and more prosperous fortune for this afflicted 
country— that country of which I have so often abandoned all 
hope, and which I have been so often determined to quit 
for ever. 

Safie vale dicto multa sum deindo locutus, 
Et quad disced ens oscula sumnia dabam 9 
Indulgent animo, fies tardus erat. 

But I am reclaimed from that infidel despair— I am satisfied 
that while a man is suffered to live, it is an intimation from 
Providence that he has some duty to discharge which it is 
mean and criminal to decline; had I been guilty of that igno- 
minious flight, and gone to pine in the obscurity of some dis- 
tant retreat, even in that grave I should have been haunted 
by those passions by which my life had been agitated-- 
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Qu£ cura vivo* cadem acquitur tellure re/iostos* 

And, if the transactions of this day had reached me, I feet 
how my heart would have been agonized by the shame of the 
desertion ; nor would my sufferings have been mitigated by 
a sense of the feebleness of that aid) or the smallness of that 
service, which I could render or withdraw. They would 
have been aggravated by the consciousness that, however 
feeble or worthless they were, I should not have dared to thieve 
them from my country. I have repented— I have staid — and 
I am at once rebuked and rewarded by the happier hopes 
that t now entertain. In the anxious sympathy of the public 
—in the anxious sympathy of my learned brethren, do I catch 
the happy presage of a brighter fate for Ireland. They see 
that within these sacred walls, the cause of liberty and of man 
may be pleaded with boldness, and heard with favour. I am 
satisfied they will never forget the great trust, of which they 
alone are now the remaining depositaries. While they conti- 
nue to cultivate a sound and literate philosophy— a mild and 
tolerating Christianity—- and to make both the sources of a just 
and liberal, and constitutional jurisprudence, I see every thing 
for us to hope; into their hands, therefore, with the most af- 
fectionate confidence in their virtue, do I commit these pre* 
cious hopes. . Even I may live long enough yet to see the 
approaching completion, if not the perfect accomplishment, of 
them. Pleased shall I then resign the scene to fitter actors 
•—pleased shall I lay down my wearied head to rest, and say, 
"Lord, now lettest thou thy servant depart in peace, accord- 
ing to thy word, for mine eyes have seen thy salvation." 

5 
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IFXa. CURRAN IN DEFENCE OF LADY PAMELA riTZGERAU>» 
AND HER INFANT CHILDREN, AT THE BAR OF THE BOUSE 
OF COMMONS IN IRELAND* 



LORD EDWARD FITZGERALD having died id prison, 
before trial, of the wound he received in resisting the per- 
son who apprehended him ; a bill was brought into parliament 
to attaint htm after his death. Mr. Curran was heard at 
the bar of the house of commons, against the bill, as counsel 
-for the widow and infant children of that nobleman, (the 
eldest of whom was only four years old,) on which occasion 
]tf r. Curran delivered the following speech. 

Mr. Curran said, he rose in support of a petition pre* 
aented on behalf of Lord Henry Fitzgerald, brother of the 
deceased Lord Edward Fitzgerald, of Pamela his widow, Ed* 
ward his only son and heir, an infant of the age of four years, 
Pamela his eldest daughter, of the age of two years, and 
Lucy his youngest child, of the age of three months ; against 
the bill of attainder then before the committee. The bill of 
attainder, he said, had formed the division of the subject 
into two parts. It asserted the fact of the late Lord Edward's 
treason; and, secondly, it purported to attaint him, and to vest 
his property in* the crown. He would follow the same order. 
As to the first bill, he could not but remark upon the strange 
looseness of the allegation ; the bill stated that he had, du- 
ring his life, and since the first of November last, commit- 
ted several acts of high treason, without stating what, or when, 



320 SPEECH OF MR. CURRAN 

or where, or with whom: it then affected to state the dif- 
ferent species of treason of which he had been guilty, viz. 
conspiring to levy war and endeavouring, to persuade the ene- 
mies of the king to invade the country. The latter allegation 
was hot attempted to be proved ! the conspiring to levy, 
without actually levying war, was clearly no high treason, and 
had been repeatedly so determined. Upon this previous and 
important question, namely, the guilt of Lord Edward, (and 
without the full proof of which no punishment can be just,) 
he had been asked by the committee, if he had any defence 
to go into ? he was confounded by a question which he could 
not answer ; but upon a very little reflection he saw in that 
very confusion the most conclusive proof of the injustice 
of thebtdl. For what, he said, can be .more flagrantly unjust, 
than to inquire into a fact, of the truth or falsehood of which 
no human being can have knowledge, save the informer wbq 
tomes forward to assert it. . Sir, said . he, I now answer the 
question. I have no defensive evidence i I have no case I It 
is impossible I should-^-1 have often of late gone to. the. dun,- 
jgeon of the captive; but never have I gone to the grave of 
the dead man to receive instructions for his defence—nor in 
truth have I ever before been at the trial of a d$ad man ! I 
offer, therefore, no evidence upon this inquiry; against the 
fteriltma example oi which, I do protest on behalf of the fiub* 
-Ucy and against the eruelty and injustice, of- which I >do protest 
In the' name of the dead father \ whose memory is sought to 
be dishonoured^ and of his infant orphan*^ whose bread is 
Sought to be taken away. Some observations, and but. a. few. 
Upon the assertions of Reynolds, I will make. [Mr. . Curran 
then observed upon the credit of Reynolds by his own con- 
fession.} I do verily believe him in that instance, even though 
I have heard him assert it upon his oath, by his own con* 
fession, an informer, and a bribed informer. A man whoin 
seven respectable witnesses had sworn in a court of justice 
upon their oaths, not to be credible on his oath*— a man upoa 
whose single testimony no jury ever did, nor ever ought) to 
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pronounce a verdict of guilty. A kind of man to whom the 
law resorts with abhorrence and from necessity) in order to 
set the criminal against the crime, but who is made use of 
by the law upon the same reason that the most noxious fioiaonn 
are resorted to in medicine. If such the man, look for a 
moment at his story ; he confines himself to mere conversa- 
tion only with a dead man. He ventures not to introduce any 
third person, living, or even dead ! he ventures to state no 
act whatever done ; he wishes indeed to asperse the conduct 
of Lady Edward Fitzgerald, but he Well knew, that even, 
were she in the country, she could not be adduced as a wit* 
ness to disprove him. 

See, therefore, if there be any one assertion to which credit 
can be given,' except this, that, he has sworn, and forsworn, 
that he is a traitor, that he has received five hundred guineas 
to be an informer, and that his general reputation is to be 
Utterly unworthy of credit. 

As to the papers, it was sufficient to say that no one of them, 
nor even all of them, were ever asserted to contain any 
positive proof against Lord Edward; that the utmost that 
could be deduced from them was nothing more than doubt or 
conjecture, which, had Lord Edward been living, might have 
been easily explained, to explain which was now impossible; 
and upon which to found a sentence of guilt, would be con- 
trary to every rule of justice or humanity. 

He would therefore pass to the second question. Was this 
bill of attainder warranted by the principles of reason? the 
principles of forfeiture in the law of treason? or the usage of 
parliament in bills of attainder ? The subject was of neces- 
sity very long ; it had nothing to attract attention, but much 
to repel it. But he trusted that the anxiety of the committee 
for justice, notwithstanding any dulness either in the subject 
er in the speaker, would secure to him their attention. Mr. 
Curran then went into a minute detail of the principles of 
the law of forfeiture for high treason. The laws of the Pert ' 
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sians and Macedonians extended the punishment of the 
traitor to the extinction of all his kindred. That law subject- 
ed the property and life of every man to the most compli- 
cated despotism, because the loyalty of every individual of 
his kindred was a matter of wild caprice .as the will of the 
most arbitrary despot could be. 

This principle was never adopted in any period of our 
law. At the earliest times of the Saxons, the law of treason 
acted directly- only on the person of the criminal; it took 
away from him what he actually had to forfeit; his life and 
property. Bat as to his children, the law disclaimed to affect 
them directly; they suffered ; but they suffered by a necessa- 
ry consequence of their father's punishment, which the law 
could not prevent, and never directly intended. It took away 
the inheritance, because the criminal, at the time of taking 
it away, had absolute dominion over it, and might himself 
have conveyed it away from his family. This, be said, was 
proved by the instances of conditional fees, at the common 
law, and estatcs*tail since the statute de donis. In the for* 
mer case, the tenant did not forfeit until he had acquired an 
absolute dominion over the estate. by the performance of the 
condition. Neither in the latter case was' the estate-tail made 
forfeitable until the tenant in tail had become enabled in two 
ways to obtain the absolute dominion— by a common recovery, 
or by a fine. Until then the issue in tail, though not only 
the children of the tenant, but taking from him his estate by 
descent, could* not be disinherited by his crime. A decisive 
proof, that even the early law of treason never intended to 
extend the punishment of the traitor to his children as such, 
but even this dit*ect punishment upon the traitor himself was 
to take effect, only upon a condition suggested by the unal- 
terable rules of natural justice, namely, a judgment founded 
upon conviction, against which he might have made his de- 
fence, or upon an outlawry, where he refused to abide his 
trial. In that case he was punished, because during his life 
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the fact was triable ; because during his life the punishment 
could act directly upon his person ; because during his life 
the estate was his to Convey, and therefore his to forfeit. 

But if he died without attainder, a fair trial was impossible > 
because a fair defence was impossible ^ a direct punishment 
Upon his person was impossible, because he ctfuld not feel it, 
and. a confiscation of his estate was equally impossible, be* 
cause it was no longer his, but was then vested in his heir, 
to whom it belonged by a title as good as that by which it 
had ever belonged to him in his life-time, namely, the known 
law of the country. 

iAs to a posthumous forfeiture of lands, that appears to 
have been attempted by inquest after death. But so early 
as tbje eighth of Edward III. the legality of such present- 
ments Were disallowed by the judges. And there is no lavf- 
yer at this day who can venture to deny that since the twen- 
ty-fifth and thirty-fourth of Edward |II. no estate of inherit- 
ance can regularly be forfeited save by attainder in the -life 
of the party ; therefore the law of the country being, that 
unless the descent was intercepted by an actual attainder in 
the life-time of the criminal, it became vested in the heir. 
The 'moment it did descend, the heir became seised by a 
title the most favoured in law. He might perhaps, have been 
considered as a purchaser for the most valuable consideration, 
his. mother's marriage, of which he was the issue. Why 
therefore was posthumous attainder excluded from the pro- 
tective law of treason I Why has it never since been enact- 
ed by a prospective law ? Clearly for this reason ! that' in its 
own nature it is inhuman, impolitic, and unjust. 

But it is said this may be done by a bill of attainder; that- 
the parliament is omnipotent, and therefore may do it; and 
that it is a proceeding familiar to our constitution. As to 
the first, it could not be denied that the parliament was in 
the power of the country, but an argument from the exist- 
ence of a power to the exercise of it in any particular in- 
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stance, is ridiculous and absurd. From such an argument it 
would follow, that it must do* whatever it is able to do ; and 
that it must be stripped of the best of all power : the power 
of abstaining from what is wrong. 

Mr. Curran then endeavoured to show that such a bill * 
ought not to s pass. First, because every argument against 
the justice or the policy of a prospective, was tenfold strong* 
against a retrospective law. , Because every ex fiort facto law 
was, in itself, an exercise of despotical power ; that when it 
altered the law of property it was peculiarly dangerous ; that 
when it punished the innocent for the guilty / it was pek 
cutiarly unjust ; that when it affected to do that which th»' 
criminal law as it then stood could not do, it acted peculiarly 
against the spirit of the constitution, which was to contract 
and restrain penal law by the strictest construction, and not to 
add to it by vindictive innovation. But, he said, he was waiw 
ranted to go much further upon the authority of the British 
legislature itself, and to say that the principle of forfeiture", 
even in the prospective law, Was altogether repugnant to the 
spirit of the British constitution. 

The statutes of Anne, and of George the second, have 
declared that after the death of the pretender and of his sons, 
no such forfeiture ought nor should exist. In favour of that 
high authority, every philosophical and theoretic writer, 
Baron Montesquieu, the Marquis Beccaria, and many others, 
might be cited. Against it, no one writer of credit or cha- 
racter that had come to his hands. Of the late Mr. Yojke 
he did not mean to speak with disrespect ; he was certainly a 
tnan of learning and genius, but it must be observed, he 
Wrote for a party, and for a purpose ; he wrote against the 
repeal of the law of forfeiture more than for its principle ; 
of that principle he expressly declines entering into a direct 
defence. But for the extending that principle farther than It 
is already law, the slightest insinuation cannot' be found in 
his treatise. 
' But, said Mr. Curran, it is asserted to be the usage of the 



IN DEFENCE OF LADY FITZGERALD. 325 

constitution in both countries. Of bills of attainder, tie said, 
the instances were certainly many, and most numerous in the 
worst times, and rising above each other in violence and in- 
justice. The most tolerable of them was, that which, attaint- 
ed the man who fled from justice, which gave him a day to 
appear, had he chosen to do so, and operated. as a legislative 

m 

outlawry. That kind of act had been passed, though but 
rarely, within the present century. There have been many 
acts of attainder when the party was willing, but not permit- 
, ted, to appear and take his trial. In these two kinds of bills 
of attainder, however, it is to be observed, that they do not 
any violence to the common law, by the declaring of a new 
crime or a new punishment, l?ut only by creating a new juris- 
diction and a new order of proceeding. Of the second kind 
that has been mentioned, many instances are to be found in 
the Violent reigns of the Plantagenets and the Tudors, and 
many of them revised , by the wisdom of cooler and juster 
times. Of such unhappy monuments of human frailty, Lord 
Coke said, " auferat oblivio si non silentium tegat." 

I beg leave, said Mr.. Curran, to differ in that from the 
learned judge: I say, let the record upon which they are- 
written, be indelible and immortal. I say, let the memory 
that preserves them have a thousand tongues to tell them, 
and when justice, even late an£ slow, shall have robbed their 
fellow principle of life, let them be interred in a monument 
of negative instruction to posterity for ever. 

A third kind of bill of attainder might be found, which for 
the first time declared the law, and attainted the criminal 
upon it ; such was the attainder of Strafford. A fourth which 
did not change the law as to the crime, but as to the evidence 
• upon which it was to be proved : such was ^he attainder of 
Sir John Fen wick. Of these two last species of attainder no 
lawyer has ever spoken with respect; .they were the cruel 
effect of the rancour and injustice of party spirit; nor could 
any thing be said in their excuse except that they were made 
r for the direct punishment of the actual criminals, and whilst 



326 SPEECH Of MR. CURRAIC 

they were yet living. The only other attainder that reinaiit* 
ed possible to be added, to this catalogue was that <rf*a biU 
like the 1 present, which affects to try after the party's (fcath* 
when trial is impossible ; to punish guilt when punishment 
was impossible; to inflict punishment where crime is not 
even pretended. 

To change the settled law of property, to confiscate the 
widow's pittance ! to plunder the orphans' cradle ! and to vio- 
late the religion of the dead man's grave ! For this, too, 
there was a precedent, but for the honour of humanity let it' 
be remembered that a* hundred and forty years had elapsed^ 
in which that precedent had not been thought worthy of imi- 
tation in Great Britain : he meant, he said, the attainder of the' 
regicides. Upon the restoration, four of them were included 
in that bill of attainder, which was passed after their deaths. 

Mr. Curran then adverted pretty much at large upon the 
circumstances of that period. A king restored, and by his 
nature disposed to mercy ; a ministry of uncommon wisdom, 
seeing that the salvation of the state could be secured only 
by mildness and conciliation ; a bigoted, irritated and inte* 
rested faction in .parliament; the public mind in the highest 
state of division and agitation. For what, then, is that act 
' of attainder resorted to as a precedent ? surely it cannot be 
as a precedent of that servile paroxysm of simulated loyalty 
with which the same men, who a few days before had shout- 
ed after the wheels of the good protector, now raked into 
the grave of the traitorous usurper, and dragged his wretched 
carcass through the streets : that servile and simulated loyal- 
ty, which affected to bow in obsequious admiration of the salu- 
tary lenity which their vindictive folly was labouring to frus- 
trate : that servile and. interested hypocrisy which gave a 
hollow and faithless support to the power of the monarch, ut- 
terly regardless alike of his character or his safety. 

That the example which this act of attainder held forth 
was never respected, appears from this, that it never has been 
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followed in Great Britain, although that country has since 
that time been agitated by one revolution, and vexed by two 
rebellions! 

i 

So far from, extending forfeiture or attainder beyond the 
existing law, the opinion of that wise and reflecting country 
was gradually maturing into a dislike of the principle alto- 
gether : until at last, by the statutes of Anne, and of George 
the second, she declares that no forfeiture or attainder for 
treason should prejudice any other than the actual offender, 
nor work arfy injury to the heir or other person, after' the 
death of the pretender to the throne. Why, said Mr. Cur ran, 
has Great Britain thus condemned the principle of forfeiture ? 
Because she felt it to be unjust, and because she found it to 
be ineffectual. ' 

Here Mr^Curran went into many reasons to prove the im- 
policy of severe penal laws. They have ever been found, 
he said, more to exasperate than to restrain: where the in- 
. fliction is beyond the crime, the horror of the guilt is lfst in 
the horror of the punishment ; the sufferer becomes an ob- 
ject of commiseration, and the injustice of .the state of 
public- odium. It <was weil observed 4h*t in England the 
- highwayman never murdered, because there the offender was 
not condemned to torture ! but in France, where the offender 
was broken on the wheel, the traveller seldom or never esca- 
ped ! What then is it in England that sends the traveller 
home with life, but the comparative mildness of English law ; 
what but the merciless cruelty of the French law that gives 
the atrocious aggravation of murder to robbery ? The multi- 
plication of penal laws lessens the value of life, and ^hen. 
you lessen the value of life, you lessen the fear of death. 

Look to the history of England upon this subject with re* 
spect to treason, notwithstanding all its formidable array of 
death; of Saxon forfeiture; and of feudal corruption of blood. 
In what country do you read of more treasons or of more 
rebellions ? and why ? Because these terrors do not restrain 



/ 
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the traitor. Beyond all other delinquents he is likely to be 
a person of that ardent, enthusiastic and intrepid spirit* that 
is roused into more decisive and desperate daring by the 
prospect of peril* 

Mr* Yorke thinks the child of the traitor may be reclaimed 
to his loyalty, by the restitution of his estate* Mr. Yorke. 
perhaps, might have reasoned better if he had looked to the 
still greater likelihood of making him a deadly enemy to the 
state, by the deadly ignominy inflicted on his father, and by 
(he loss of his own inheritance. 

How keei.ly did Hannibal pursue his vengeance which he 
had swqrn against Rome ? how much more enthusiastically 
would he have pursued his purpose, had that oath been taken 
upon a father's grave ? For the avenging of a father's suf- 
ferings! For. the avenging of what he. would have called a 
father's wrongs! ' 

If I am called upon, said he, to give more reasons, why 
this jpre cedent has not been for more than a century and a 
half repeated, I will say that a bill of attainder is the result 
of an unnatural union of the legislative and judicial functions; 
in which the judicial has no law <o : restrain it; in which the 
legislative has no rule to guide it, unless the passion and pre- 
judice which reject, all rule and law can be called rules and 
laws ; which puts the lives and properties of men completely 
at the mercy of an arbitrary and despotic power. - 

Such were the acts of posthumous attainder in Ireland, in 
the reign of the arbitrary Elizabeth* who used these acts as a 
mere. mode of robbing an Irish subject for the benefit of an 
English minion; Such was the act of the ninth of William 
III. not passed for the same odious and despicable purpose, 
but for a purpose equally arbitrary and unjust, the purpose 
of transferring the property of the country from persons pro- 
fessing one feligion into the hands of those professing another, 
a purpose manifested and avowed by the remarkable clause 
in that act, which saves the inheritance to the heir of the trai- 
tor, provided that heir, be a protestant ! -nor so brutally ty- 
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ramrfcal in its operation, inasmuch as it .gave a right to tra- 
verse, and a trial by jury, to every; person claiming a right, 
and protected the rights of infants, until they should be of an 
age, and capable to assert those rights. 

There were yet, Mr. Curran said, other reasons why that 
precedent of the regicides was not followed in Great Britain.' 
A government that means well will appeal to the affection, 
not to the fears, of the people. A state must be driven to the 
last gasp when it is driven to seek protection in the abandon- 
ment of the law) in that melancholy avowal' of its weakness' 
and its fear. 

Therefore it was not done in the rebellion of 17 15, nor in 
that of 1745. He had hitherto, he said, abstained from ad- 
verting to 'the late transactions of Ireland; but he could not 
defraud his clients or their cause of so pregnant an' example. 
In this country penal laws had been tried beyond any exam- 
ple of any former times ; what was the event ? The race be- 
tween penalty and crime was continued, each growing fiercer 
in the conflict, until the penalty could go no further, and the 
fugitive turned ufion the breathless pursuer. 

From what a scene of wretchedness and horror have we es- 
caped? But, said he, I do not wish to annoy yon by" the 
stench of those unburied and unrotted examples of the havoc 
and the imfiotence of fienal law pushed \o its extravagance. I 
am more pleased to turn your attention to the happy conse- 
quences of temperate conciliatory government, and of equal 
law. Compare the latter with the former, and let your wis- 
dom decide between the tempest and the calm ! 

I know it is a delicate subject, but let me presume to sug- 
gest what must be the impression upon this grieved and 
anxious country, if the rigour of the parliament shall seem at 
war with the mildness of the government; if the people shall 
have rio Tefuge, except in the mercy of the crown,' from' the 

rigour of their own representatives. 
Vol. II, ' T t 
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But if at the same moment they shall fcee the ttotivieted 
and the attainted secured in their lives and their property by 
the wise lenity of the crown : while the parliament is visit- 
ing shame, and misery, and want, upon the ctadbe of the im~ 
protected infant, who could not have offended— But I will Hot 
follow the idea; I will not see the inauspicious omen; I pray 
that heaven may avert it. * 

One topic more, said he, you will permit me to add : every 
act of the sort ought to have a practical morality flowing 
from its principles. If loyalty and justice require that these 
infants should be deprived of bread, must it not be a viola- 
tion of that* principle to give them food or shelter ? must noL_ 
every loyal and just man wish to see them, in the words of 

the famous golden bull," always poor and necessitous, and 
for ever accompanied by the infamy of their father, languish- ~ 
ing in continued indigence, and finding their punishment in 
living, and their relief in dying." 

If the widowed mother should carry the orphan heir of her 
unfortunate husband to the gate of any man, who might feel 
himself touched with the sad vicissitudes of human affairs ; 
who might feel a compassionate reverence for the noble blood 
that flawed in his veins ; nobler tlian the royalty that first eno* 
kled it ; that like a rich stream rose till it ran and hid its foun- 
tain: Jf, remembering the many noble qualities of his unfor- 
tunate father, his heart melted over the calamities of the 
child, if his heart swelled, if his eyes overflowed, if his too 
precipitate hand was stretched out by his pity, or his grati- 
tude, to the poor excommunicated sufferers, how could he jus- 
tify the rebel tear yOT the traitorous humanity ? 

I shall trespass no longer upon the patience for which I am 
grateful : one word only,, and I have done. And that is, once 
more earnestly and solemnly to conjure you to reflect that 
the fact, I mean the fact of guilt or innocence, (which must 
be the foundation of this bill,) is not now, after the death of 
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the party, capable of being tried, consistently with the liberty 
of a free people, or the unalterable rules of eternal justice. 

And that as to the forfeiture and the ignominy which it 
enacts : that only can be punishment which lights upon guilt, 
and that can be only vengeance which breaks upon irtno* 
cence • • • 



THE END. 



